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Foreword

Looking back at 2014: it has been a
typical pre-election year
For most of the legal developments in 2014, the crunch
is still to come. We are in a transition phase for the new
consumer credit regime, the Insurance Bill, Flood Re,
whiplash reform and the new Consumer Rights Bill.
However by the end of 2015 all of those legal reforms
should have been completed (or be very close to it).
Our new Manifesto includes a number of ‘calls to
action’ on most of these issues.

Looking forward to 2015
The good news is that the election should not impact
any of these reforms – they are generally outside of
party political battlegrounds. The election does make it
harder to predict what we will be saying this time
next Watkinson
Thomas
Partner – Global London, DAC Beachcroft LLP
year about 2015. These are times of uncertainty:
not
only in terms of which party will ultimately triumph,
but what deals they might have to cut with coalition
partners to win power.

Thomas Watkinson

Partner – Global London, DAC Beachcroft LLPFaye

Livingstone

Solicitor – Insurance Advisory, DAC Beachcroft LLP

This uncertainty faced by clients, will make a broker’s
services even more valuable. So now is the time for us
to focus on guiding our members through what will be
a busy year.
Steve White, Chief Executive , BIBA

Faye Livingstone

Solicitor – Insurance Advisory, DAC Beachcroft LLP

Steve White

This series of legal supplements is brought
to you through a partnership of BIBA, DAC
Beachcroft and Allianz. We hope that you
find DAC Beachcroft’s legal expertise,
Allianz industry knowledge and BIBA’s
desire to share these with you helpful
and we welcome any suggestions for
future subjects.
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CON S U M E R
CR E D IT

Transfer of the regulation of consumer
credit from the OFT to the FCA
Since 1 April 2014 the Financial Conduct Authority (FCA) has
been responsible for the regulation of all consumer credit
and related activities (including authorisation). ‘Credit related
activities’ include lending, credit broking, and collecting debts
owed to a lender.
This development affects insurance
brokers which:
1. arrange credit on behalf of their clients
2. allow clients time to pay for their advice or services
(called ‘a financial accommodation’)
3. agree to collect the debts of another lender
4. provide debt counselling service
Brokers who provide credit related activities should
be aware of the FCA’s Consumer Credit conduct of
business sourcebook (CONC). CONC sets out the rules
for conducting consumer credit activities. Of course,
many of the other FCA regulations will also continue
to apply.
The current regime is a temporary one. Before 1 April
2016, all firms with an interim permission will need
to obtain full FCA authorisation. This will involve full
application of the FCA’s rules, including its approved
persons regime.

Interim permission holders will have received
notification from the FCA of their three-month window
in which they should apply, but in case firms have
forgotten, a general list of dates per region and credit
category types can be found at: http://www.fca.org.
uk/static/documents/application-periods-directionto-firms.pdf
Brokers who appoint appointed representatives should
be aware that the changes mean that for the first
time, a firm can be an AR for insurance mediation
and have interim limited permission to carry on
consumer credit activities. However, there will be only
limited circumstances where this can apply once full
authorisation for credit activities kicks in, so some
existing arrangements will need to be reviewed.
It will be possible to be an AR for some, but not all,
credit activities. In particular, an AR will only be able to
lend where the credit is provided free of interest and
without any other charges. Care will need to be taken
with these changes to ensure that arrangements in the
future continue to be compliant.
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I N S U R AN CE
B IL L

Insurance Bill
This Bill was introduced into Parliament in July 2014. When
enacted, this Bill will reform key elements of insurance law,
as proposed by the Law Commission.
The Insurance Bill is making reasonable progress.
A House of Lords Special Public Bill Committee
was convened to scrutinise the Bill. In December,
the Law Commission was asked to redraft a clause
previously omitted, dealing with warranties and
other terms relevant to particular descriptions of
loss. This was in the hope that such a clause would
obtain general support in the market and be
reintroduced into the Bill.
As of January 2015, the Bill has transferred to the
House of Commons, with the intention that it comes
into force before the next election (May 2015) and is
implemented 18 months later.

The key provisions relate to
disclosure, warranties and fraud,
as follows:
• The duty of disclosure is retained for business
insurance, as part of a wider ‘duty of fair
presentation’. The duty is satisfied if either all
material circumstances are disclosed by the
business, or sufficient information is provided to put
the insurer on notice to make further enquiries. If
a business fails to make such disclosure, the
insurer‘s remedies must be proportionate, based
on what the insurer would have done if it had
received a fair presentation.
• ‘Basis of the contract’ clauses are abolished for
business insurance. These are clauses which
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incorporate into the insurance policy as warranties,
all statements made in the proposal form.
• All warranties are made remediable. If a business
breaches a warranty, the insurer’s liability would
be suspended for the duration of the breach. If the
breach was remedied before a loss occurred, the
insurer would have to pay the claim. If the breach
only related to (for example) a particular type of
loss, the insurance policy would only be suspended
in relation to that type of loss.
• The remedies for fraud are clarified, and the option
of avoidance has been removed (that is treating the
policy as if it had never existed). This means that
the insurer is still on risk for claims made before the
fraudulent act occurred.
Also introduced into the Bill are amendments to the
Third Parties (Rights against Insurers) Act 2010 so that
this latter piece of legislation can finally be brought
into force. This will allow third parties to bring actions
directly against the insurer without first establishing
the liability of the insured.
Still omitted from the Bill are the provisions on
damages for late payment of insurance claims.
It is anticipated that the legislation will be readily and
quickly adopted by the House of Commons, given the
extensive review undertaken by the House of Lords.
NE I L C L UT T E R B UC K , DI R E C T O R , NE I L NE I L

The reforms are an opportunity for brokers
to work with clients to bring greater clarity
and understanding so as to provide a fair
representation of the client to the insurer.

NEIL C LU T T ER B U CK , D IR ECT O R , U N D ER W R I T I NG & T E C H NI C A L , A L L I A NZ C O M M E R C I A L

What will the Bill mean for brokers?

The Bill aims to provide fairer remedies and better outcomes for customers, in turn, positively affecting brokers.
The key provisions provide greater transparency, and address the lack of legal clarity that currently exists and has
a directly adverse impact on the industry’s reputation. The ‘Insurance Bill’ is designed to change the law to reflect
modern business relationships and to rebalance the rights and remedies available to customers when things go
wrong. We hold the view that reforming the law in line with current best practice and the evolving regulatory
environment is only good news for customers and brokers alike.

Will brokers need to do anything differently?

Lack of legal clarity may mean that some customers fail to understand the extent of the current disclosure obligations
and in turn the remedies for innocent non-disclosure can be excessively harsh, undermining customer confidence
in insurance contracts. The reforms are an opportunity for brokers to work with clients to bring greater clarity and
understanding so as to provide a fair representation of the client to the insurer. Remediable warranties may require
brokers to take additional actions to advise customers that cover can be reinstated if the breach is fixed. Therefore
providing suitable advice to do this will be needed.

How will it impact your clients?

Overall the impact will be beneficial to customers, as they will benefit from greater clarity in understanding the laws
that govern their insurance contracts. Furthermore, increased transparency will help to reduce the number of legal
disputes. However the emphasis remains on open and honest disclosure.
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C ON S U M E R
RIGH TS B IL L

Consumer Rights Bill
This bill is the cornerstone of a package of consumer reforms
which have been enacted in the last few years. It updates the law
on sale of goods, supply of services and unfair terms in consumer
contracts, and introduces new rules on the supply of digital
content. It also extends enforcement powers and civil remedies.
The Bill is due to be enacted in April 2015 and come into force in
October 2015.

This is a long and detailed
new piece of legislation. Key
provisions include:
• Right that goods and digital content are fit for
purpose, and that services are provided with
reasonable care and skill.
• Right to have faults in what you buy put right
free of charge, or to be provided with a refund or
replacement. For services this can mean a repeat
performance of the service or, if that is not possible,
a price reduction.
• Terms in consumer contracts and legal notices
must be fair to consumers and stated in plain and
intelligible language. The core terms of the bargain
under a contract, such as the price and what is
being provided, do not need to be ‘fair’ – that is
unless those terms are not expressed plainly and in
intelligible language.
• ‘Enforcers’ such as the FCA, Competitions and
Markets Authority and Which?, can require
enhanced consumer measures, which could mean
businesses in breach of the new laws must pay
compensation to a large class of consumers or
allow those consumers the right to terminate
their contracts.
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• Representative consumer bodies may bring group
actions for breach of competition law on an opt-out
basis. Previously consumers had to opt-in to benefit
from such group actions, but going forwards the
group may include all consumers affected, unless
the consumer takes a positive step to opt out.
For brokers it will be most relevant to the terms
of business you put in place with your consumer
customers. However, it may also be relevant to
your consumer focused business clients, as to their
management of legal risk within the business.
Those clients may need to consider reviewing
their consumer terms and conditions, and any
potentially anti-competitive behaviours.

C OU R T
D E CIS ION S

Key Legal Cases
If a consumer accepts compensation through the FOS, they
cannot then bring a second claim in court
Clark v In Focus Asset
Management
In February 2014 the Court of Appeal ruled that a
complainant bringing a claim before the Financial
Ombudsman Service (FOS) cannot accept the
maximum award that the FOS can impose and use that
to fund litigation through the courts for additional
compensation in respect of the same claim.
The Court of Appeal’s decision is based on two main
issues:

1
The principle of res judicata applies to
FOS decisions. Complainants are barred
from starting legal proceedings to
pursuecomplaints that have already
been decided by the FOS.

2
If Parliament had intended that
complainants could recover loss in excess
of the statutory limit, it is difficult to see
why any limit was imposed.

The decision has been welcomed by
regulated firms and their insurers for
bringing much-needed certainty.

A Slovenian tractor crashes into
the UK motor insurance regime
Damijan Vnuk v Zavarovalnica
Triglav
In this case the Court of Justice of the European Union
(CJEU) considered whether the use of a tractor on
private property to manoeuvre a trailer into a barn, fell
within the concept of ‘use of vehicles’ set out in Article
3(1) of Council Directive (EEC) 72/166 (which relates
to insurance against civil liability in respect of the use
of motor vehicles).
It was argued that it did not and therefore the damage
caused, namely Mr Vnuk being knocked from a ladder
by the reversing tractor, would not be covered by the
compulsory insurance policy covering the tractor. The
injury to Mr Vnuk would only be covered where the
tractor was used as a means of transport. It would not
be covered if the tractor was being used as a machine
or propulsion device, as that would not fall under the
‘use of vehicles’ concept, which the Directive requires
must be covered by compulsory motor insurance.
The CJEU ruled that to the contrary, this use of
the tractor could be covered by compulsory motor
insurance, as the Directive covers any use of a vehicle
that is consistent with the normal function of that
vehicle. This was sent back to the referring court
to determine.
It has been argued that this ruling will have an impact
on the motor insurance regime in the UK because
it goes beyond current UK law which only requires
vehicles to be insured if they are on ‘a road or other
public place’. BIBA, ABI, Department for Transport and
the MIB have consulted about the changes which may
be required, and a consultation on the changes to the
law may be issued in 2015.
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FL OOD R E

Flood Re
The Water Act received Royal Assent on 14 May 2014 and sets
out the framework for Flood Re, the not-for profit reinsurance
body which will form the basis for flood insurance for some
residential property from 2015 for up to 25 years. During that
time, the intention is for premiums and excesses to rise to
appropriate risk-reflective levels.

Flood Re will collect an annual levy of £180 million
from member firms at the equivalent cost of £10.50
per household. Households with a flood risk will
then pay a premium based on council tax banding,
up to a maximum limit for the flood element of
their premium. The aim is for Flood Re to cover the
vast majority of flood claims but, should the fund
be overwhelmed by extreme flood conditions, the
Government would step in as insurer of last resort.
Flood Re will not cover small businesses and leasehold
properties built after 2009. The Government response
to the consultation stated that they will monitor the
insurance market for small businesses and will reconsider this issue if the situation changes significantly.
Regulations (issued under the Water Act) will provide
the details of how the regime will work. DEFRA
issued its response to the consultation on the draft
regulations in December 2014. The next steps are for
DEFRA to update the regulations and then put them
before Parliament. We would expect these Regulations
to be enacted some time during 2015.
R E S P O NS E FR O M A L L I A NZ E X P E R T
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The day-to-day workings of Flood Re
will become apparent when it comes
into force later this year.

C ATHERIN E D IX O N , H EAD O F PR O PER T Y A ND C A S UA L T Y I NS UR A NC E , A L L I A NZ C O M M E R C I A L

What will the scheme mean to brokers?

The scheme will enable those living in flood prone areas to buy affordable home insurance and aims to cap annual
premiums, with claims payments coming from a central pool of money and not an individual insurer. This means that,
for brokers, securing insurance for your clients in flood risk areas will remain accessible and they can be reassured that
the cost will be capped. This is all positive news for brokers and their home insurance clients.

Will brokers need to do anything differently?

The day-to-day workings of Flood Re will become apparent when it comes into force. In the meantime, brokers should
ensure they are up to date with news and timings regarding the scheme and should continue to ensure they offer
the very best risk management advice to their clients. Risk management is vital, particularly for those clients who will
not be included in Flood Re; including all commercial properties and SMEs. For these clients, insurance solutions are
available but may prove expensive or may only offer limited cover. Our advice is to work closely with insurers and
ensure that your client has positive risk management features in place.

How will it impact your clients?

The scheme will ease the financial burden on your clients who live in high flood risk areas and are covered under the
scheme. Regardless of Flood Re; Allianz always recommends good risk management and control for homeowners
and businesses. Signing up to flood warnings (Environment Agency) and preparing a plan to cope with a flood considering the nature of the premises and likely impact on business – are simple but very worthwhile measures.
Training for employees, supported by suitable emergency processes, can often be over-looked and before significant
investment in protective measures, it is worth seeking specialist advice.
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WH IPL AS H

Whiplash
Reform Update
The UK has the highest whiplash costs in Europe and 20% of
every motor insurance premium is made up of payments for
whiplash. Following the Ministry of Justice‘s response to its
consultation on whiplash reform, published on 23 October
2014, the first phase of reform has been completed and work
on the second phase has begun.
The first phase made changes to the Civil Procedure
Rules which came into force on 1 October 2014. This
introduced a number of important reforms such as:
• Fixing the cost of obtaining an initial medical report
about whiplash claims to £180;
• Setting an expectation that medical evidence will be
limited to a single report unless a clear case is made
otherwise;
• Discouraging insurers from settling whiplash claims
without a medical report confirming the claimant‘s
injury;
• Prohibiting the reporting expert from also treating
the claimant; and
• Allowing defendants to give their account of the
incident directly to the medical expert.

The second phase of reform commenced on
4 September 2014 with the launch of a further
consultation, the results of which were published on
2 December 2014. This will introduce a new system
for obtaining initial medical reports. In addition,
from April 2015 medico-legal experts will need to
be registered with MedCo in order to provide initial
medico-legal reports for road traffic accident soft
tissue injury claims.
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Ultimately clients can expect to see
reduced average costs per claim which
should help to lessen the pressure on
motor insurance premiums.

TONY NEW M AN , M O T O R CL AIM S M AN AG E R , A L L I A NZ I NS UR A NC E

What will the reforms mean to brokers?

The reforms are part of a wider package aimed at reducing the frequency of spurious, exaggerated or fraudulent
whiplash claims. The reforms to the medical reporting process (effective April 2015) will ensure any whiplash
injury is confirmed by an independent and accredited medical expert.

Will brokers need to do anything differently?

As a broker, you need to continue to work in partnership with insurers to notify claims as soon as possible. This should
include the provision of full accident details, especially where fraud is suspected or the claim involves a low velocity
impact. This will enable insurers to present information relating to the accident circumstances to the medical expert,
which might include alerting them to the fact that the force of the impact was minimal (with very limited damage),
perhaps supplying photographs, providing information relating to the direction of impact, and/or highlighting any
irregularities. In order to do this insurers need accidents to be reported as soon as is possible. This enables the correct
legal process to be followed and sufficient evidence gathered to defend the claim in order to achieve the best
outcome for your clients.

How will it impact your clients?

The whiplash reforms aim to benefit clients by taking steps to help ensure genuine claims receive compensation,
and fraud/exaggerated claims are refuted by encouraging data sharing between insurers and claimant lawyers.
The changes to obtaining an initial medical report should support more accurate diagnosis of potential whiplash
injuries whilst capping costs will help reduce associated costs. Ultimately clients can expect to see reduced
average costs per claim which should help to lessen the pressure on motor insurance premiums.
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Other guides in this series are available from the BIBA website – www.biba.org.uk

- Employment Law
- LASPO
- Advertising, Marketing & Branding
- Claims
- Consumer Credit Regulation
- Cyber Risks: Data Protection
- Cyber Risks: Part 2: Business Interruption
- The Sharing Economy
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