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adjustment to a new healthcare reality 
continues. While private healthcare companies 
have had a long tradition of international 
expansion, nhs organisations are now moving 
increasingly further afield. This new drive 
towards entrepreneurship offers the potential 
to grow earnings, as well as opportunities to try 
out and experience new techniques and 
processes. But, as we explain on page 6, careful 
consideration is needed.

financial constraints are encouraging the 
nhs to look inwards, too. The realisation that 
reduced funding threatens sustainability has led 
to an examination of ‘easy-win’ improvements, 
as well as more major restructuring. as we 
explain on page 16, these ‘nudges’ can take the 
form of everything from turning off lights, to 
encouraging patients to take more 
responsibility for their own health. however, 
strict rules on what is acceptable may yet define 
the boundaries of such an approach.

In other areas, regulation is set to become 
even stricter, with poor care soon to become a 
criminal offence. Yet, as we explain on page 10, 
this change should worry only the worst care 
providers, and will encourage all to gain a closer 
understanding of what is happening on the 
wards.

Welcome
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Executive agenda
emerging issues for the health sector

Social care employment practice launched
dac Beachcroft recently launched a social care 
employment practice with a seminar at its leeds office for 
the region’s leading social care providers, offering advice on 
the most important employment legal issues currently 
facing the sector. 

 “The recent care Bill requires greater integration by 
providers of healthcare and social care,” says udara 
ranasinghe, dac Beachcroft partner. “In common with this 
sector development, we’re bringing together our experts to 
form a dedicated team, to offer specialist advice and 
expertise, to help new and existing entrants to market easily 
navigate employment issues.”

social care employment experts based at the firm’s offices 
throughout the country will offer organisations – including 
local authorities, charities and not-for-profit organisations – 
specialist legal advice in areas such as: integrated care 
provision; service reconfiguration, organisational change and 
restructuring; mergers, acquisitions and the hr implications 
of tendering for service contracts; contractual terms and 
conditions; discrimination; grievances, disciplinary 
proceedings and appeals; termination of contracts; and 
pensions.

rebecca pallot, a senior lawyer in the leeds office of dac 
Beachcroft who will lead the social care service to clients, 
says: “We very much look forward to working with an 
extensive network of social care providers on issues which 
are unique to their organisations and of critical importance 
in navigating the new social care landscape.” 
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Walk with us at the NHS Confederation Annual Conference
Working at the forefront of the changing health 
landscape, dac Beachcroft is well aware of the 
need for a realistic approach towards 
improvement through a series of achievable steps 
(see related story on page 16). 

and steps are what the ‘Walk with us’ campaign, 
unveiled at the nhs confederation annual 
conference, is all about. Through use of a 
pedometer (provided to guests for free and to 
keep), the ‘steps challenge’ is an informal 
competition to see who walks the furthest during 
the conference. 

“The Walk with us challenge we are inviting our 
health and social care clients to join in with at the 
nhs confederation conference is a fun and 
interactive competition, behind which lies our 
partnering ethos at dac Beachcroft,” says head of 
health sector nigel Montgomery. “to successfully 
shape the future of health and social care delivery, 
we believe it is important for nhs providers, 
commissioners and the independent sector to work 
with each other, and with leading sector advisers, to 
develop services that are safe, sustainable and fit for 
purpose in a cost-pressured environment.”

Finding assistance 
in a time of change

Nigel Montgomery: “A fun and 
interactive competition.”
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NHS Property Services tender win

CMA healthcare market investigation report

ExECutIvE AgENdA

following a rigorous and competitive 
tender process, dac Beachcroft has 
been appointed as sole law adviser to 
nhs property services for its hr needs. 

nhs property services is a 
commercial asset manager of 4,000 
nhs properties worth more than £3 
billion (11.5% of the nhs estate in 
england), which were previously 
owned, leased or managed by primary 
care trusts and strategic health 
authorities. 

dac Beachcroft will now support 

the organisation in dealing with a wide 
range of issues related to its 3,200 strong 
workforce from five of its nine uK 
offices: Bristol, leeds, london, 
Manchester and newcastle. 

“We are delighted to have the 
opportunity to work on this high 
profile contract,” says nick chronias, 
partner. “We scored a very high mark 
for our tender proposal which is 
testament to our understanding of 
nhs property services objectives, 
market knowledge and reputation.”

The competition and 
Markets authority (cMa) 
in early april published its 
final report in the 
long-running investigation 
into the market for privately 
funded healthcare. 

The report identified 
structural and non-
structural features that 
could give rise to so-called 
‘adverse effects on 
competition’ in the provision 
of privately-funded healthcare services in 
the uK. 

“The final report largely confirms the 

analysis and remedies  
proposed in the provisional 
decision on remedies,  
although the change in 
divestment obligations will  
be the most eye-catching 
difference,” says alexandra von 
Westernhagen, head of the eu/
competition team at dac 
Beachcroft. 

roger Witcomb, a senior figure 
in the competition commission, 

and now in its successor body the 
competition and Markets authority 
(cMa), discusses some of the implications 
of the report on page 12.g
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 A heavy-handed approach could backfire  
and turn into a complaint.   
Corinne Slingo, Partner, Healthcare Regulatory and Public Law at DAC Beachcroft, page 16

Alexandra von 
Westernhagen: 
“Eye-catching difference.”

Tim Gilling, Deputy 
Executive Director  
for the Centre for 
Public Scrutiny, 
presents his case …

Not everyone likes Simon Stevens’ plan 
for some Clinical Commissioning 

Groups (CCGs) to play a stronger future role in 
commissioning primary care services in 
collaboration with NHS England’s Local Area 
Teams. 

Until now, primary care commissioning has 
been separated from the general commissioning 
responsibilities of CCGs – recognising that CCGs 
are groups made up of primary care providers. 
CCGs have recently got details about how the 
new approach will work, but Shadow Health 
Secretary Andy Burnham has questioned how 
best to safeguard the public interest from 
potential conflicts of interest if CCGs 
commission services from their constituent 
general practices. 

However, informing primary care 
commissioning through better local insight 
from CCGs about the needs and aspirations of 
local areas makes sense and could help deliver 
better outcomes for patients. Better 
collaboration between NHS England’s Local 
Area Teams and CCGs could also help give 
primary care commissioning greater legitimacy 
and open it up to more effective accountability. 

I think Health and Wellbeing Boards could 
have a significant role to play by connecting 
Local Area Teams to local needs assessments 
and strategies. Council scrutiny is already getting 
to grips with some aspects of Local Area Teams’ 
work and this can be developed further through 
greater visibility of NHS England at local level – 
perhaps this lies behind Mr Stevens’ 
announcement of a review of NHS 
England’s structures?

Platform
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Constrained by Cuts at home, many nhs 
institutions already trade on their international reputations to 
boost revenue: Great ormond street hospital for Children, 
imperial College healthcare, King’s College hospital, 
moorfields eye hospital, the royal marsden hospital and 
university hospitals birmingham all provide care abroad.

Ken Clarke, earl howe and former health minister and 
surgeon Lord arai darzi have been flying the nhs flag in 
Latin america (notably brazil and Chile), China, india and 
the middle east. 

Consultant respiratory Physician Professor rory shaw 
was last year appointed as the medical director of healthcare 
uK, a joint initiative between the department of health, 

nhs england and uK trade and investment. 
Glossy brochures (see box) are just a part of the 
effort to strengthen ties between the nhs and 
foreign governments and healthcare providers, 

supporting nhs organisations to capitalise on overseas 
opportunities.

Professor shaw draws attention to the exceptional level of 
skills and knowledge of nhs staff, and the sophisticated, 
integrated system that offers a high level of care to very large 
populations of patients. healthcare uK is currently working 
in five main areas: clinical services, education and training, 
digital health, infrastructure, and health systems 
development. 

not only elite nhs hospitals can trade abroad, Professor 
shaw stresses: “there is great expertise in primary care and 
out of hospital services, including world-leading mental 
health services. the nhs has complex managerial, 
commissioning, data handling and governance systems with 
many national organisations which play unique and essential 
regularity roles. there are many universities and training 
organisations, as well as royal Colleges, which have an 
international reputation for training healthcare staff. 
healthcare uK wishes to support all these different types of 

Much like the state-owned enterprises of emerging 
economies, ‘brand nhs’ is looking to capitalise on its 
successful products abroad. as uK healthcare crosses 
continents, Mark gould investigates the consequences.

 The UK system is perhaps more rigid and hard to change 
so passporting new initiatives back, perhaps in IT and 
information sharing, after they have been proven to work will 
directly benefit NHS Trusts. 

entrepreneursNHS
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organisation in bringing forward offers and helping match 
these to the divergent needs of the different countries.”

A systematic approach
James reed, from daC beachcroft’s Company and 
Commercial team, spent two years in the middle east, where 
he saw the nhs forming local partnerships. Previously, much 
of the partnership work he saw was an nhs branding 
exercise. reed feels that the level of collaboration has 
increased over time: “the initial partnerships seemed to 
focus on offering a name to an institution but not necessarily 
the same level of clinical expertise that you would find in the 
uK – that has now evolved.”

he says that the opportunities now reach far beyond 
branding to more active roles delivering people, processes and 
systems. moorfields eye hospital in abu dhabi is a true branch 
of the uK trust with moorfields trained surgeons, where both 
the expat and local community are users.

systems are a massive market. a report released in march 
by information technology research and advisory company 
Gartner says healthcare providers in the middle east and in 
africa will spend $2.8 billion on it this year, an increase of 
2.8% over 2013.

the trend is evident elsewhere. uK companies are looking to 
win business in Chile developing and running some of the 20 
new public hospitals announced by the newly elected 
Government, as well as work with them on digital and mobile 
health projects. but perhaps the most ambitious potential 
collaboration to date is an approach made to healthcare uK 
about the commissioning and management of a large public 
hospital in Kuwait. this follows the recent signing of a 
memorandum of understanding by the uK department of 

Selling the NHS
potential international partners are informed that:
•	The nhs is one of the most efficient healthcare 

providers globally, treating 1 million patients every 36 
hours

•	The uK spends 9.4% of gdp on health, around half of 
us expenditure

•	The 66-year-old nhs is the world’s largest integrated 
healthcare system, delivering free-at-point-of-care 
treatment

•	The commonwealth fund rated the nhs as the best 
in terms of efficiency, effective care and cost-related 
problems in comparison with the healthcare systems 
of australia, canada, germany, the netherlands, new 
Zealand and the us.

NHS INtErNAtIoNAl
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health and the Kuwaiti ministry of health, 
which will see collaboration in areas such as 
non-communicable diseases, the management 
and running of hospitals, and development of 
infrastructure. in time it is hoped that the 
nhs may design and run some of the new 
hospital projects planned in Kuwait. 

two-way
the benefits for other countries are clear. 
but what does the uK get in return? 

dr Chris Canning, a Consultant 
ophthalmic surgeon who set up moorfields 
eye hospital dubai and was its managing 
director until 2012, is clear about the goals of 
nhs international projects. “First it’s about 
building on and enhancing the nhs brand 
and returning income into the nhs hospital 
side of the operation – research and teaching 
play a lesser role – and by and large most 
countries are looking to get their doctors and 
other healthcare professionals trained.”

Professor shaw agrees on the importance 
of finding funds to support the nhs at home 
but also notes other advantages. “by forming 
commercial partnerships with centres 
overseas, there will be an opportunity for 

the nhs to gain experience of delivering 
care in other settings,” he says.

Partnerships can promote digital health 
and the development of efficient hospital 
systems, and better links between leading 
uK and overseas hospitals can deliver 
improved training for doctors, nurses and 
allied health professionals, Professor shaw 
adds, citing brazil as a current priority for 
healthcare uK.

reed says that new 
technologies, procedures and 
systems can be introduced 
abroad, which can then be 
‘passported’ back to the uK. 
“the uK system is perhaps more 
rigid and hard to change so 
passporting new initiatives back, 
perhaps in it and information sharing, 
after they have been proven to work will 
directly benefit nhs trusts.”

Care techniques could also be passported 
back. Professor shaw gives the example of a 
current nhs trial in Wales, of a brazilian 
system of community health workers 
providing basic primary care.

Preparation
despite the attractions, foreign ventures 
should not be rushed into, reed cautions. 
expert advice is critical in understanding the 
implications of often very different legal and 
regulatory systems.  “Local ownership 
restrictions, differing health regulation and 
cultural expectations all need to be taken 
into account when structuring an overseas 
partnership and expert advice is critical,” 
reed says.

dr Canning says that any venture needs 
careful preparation. Close attention must be 
paid to local economic and social conditions, 
and to governance and quality in the local 
health economy. “it is important to protect 
your good name and that of the nhs brand. 
We looked across the world and settled on 
the middle east because there was already a 
connection with middle east patients at our 
private patient unit in London: the high 
levels of disposable income, manageable 
levels of competition, and manageable levels 
of bureaucracy.” 

there may also be issues with competition. 
in the middle east at least, reed says, the uK 
lags behind us companies. “the new 
Cleveland Clinic in abu dhabi, a mubadala 
healthcare project, is one of the largest 
hospitals in the middle east and will be a 
world class facility.  top doctors from around 

liverpool Women’s Hospital 
In april it was revealed that an unnamed Middle eastern country has approached liverpool 
Women’s hospital (lWh) with a proposal for a new service that would work with the country’s 
existing providers to eliminate a waiting list for publicly funded fertility treatment.

lWh’s hewitt fertility centre, ranked alongside cornell university in the us, is also looking to 
set up clinics in partnership with local healthcare providers in saudi arabia, Kuwait and the uae. 
earnings will be ploughed back into uK care to offset falling nhs revenue.

“countries in the Middle east want to have services that are as good as the very best in the 
world,” says dr chris White, Managing director of the hewitt fertility centre. 

The centre’s experience is crucial – it was the first in europe to introduce free time lapse 
photography of embryos for all patients. This is important because it assists embryologists to 
select the embryos that are most likely to result in a successful pregnancy. 

“This has been free for all nhs and private patients since June 2013 and the centre is one of the 
two biggest centres in the world for time lapse; cornell in the us has 10 time lapse machines and 
liverpool has 12,” adds dr White. “When our partner in one of the countries approached their 
Ministry of health and described the development of a fertility service by the hewitt, it was 
welcomed because our service is a world lead – which will help to eliminate the waiting list.”

 It’s about building on and enhancing the NHS brand and 
returning income into the NHS hospital side of the operation 
– research and teaching play a lesser role. 

James Reed   
The initial partnerships 
seemed to focus on offering 
a name to an institution

 >
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NHS INtErNAtIoNAl

the world are likely to be attracted to this 
setting and it could be a real game changer in 
the region where patients have often chosen 
overseas care as a default option. us 
companies are perhaps nimbler and quicker 
in responding to opportunities compared to 
nhs trusts, which are currently more 
occupied by matters closer to home.”

While nhs deals can flourish in south 
america, reed says that the region’s demands 
raise difficult questions. “brazil is growing fast 
and does have huge needs for new hospitals. it 
is fine for us to say we can build hospitals and 
operate them but clinical expertise will be a 
key area where local provision may be lacking 
and support will be sought. do we want to 

lose expert clinicians currently operating in 
the uK to overseas opportunities?”

dr Canning says it was not difficult to 
entice clinicians from the uK and elsewhere. 
“We don’t expect people to live there 
forever – it’s a two-year commitment but, of 
all the consultants who set up there, i am the 
only one who left. most of the clinicians in 
dubai have trained or worked at moorfields 
so they know what it represents in terms of 
quality and reputation.”

still, going abroad also requires significant 
investments of time and money, he adds. 
“We funded the project from surpluses from 
our private wing so there was no question of 
putting taxpayers’ money at risk.”   

great ormond 
Street’s International 
and Private Patients 
(IPP) service

as part of its International 
and private patients (Ipp) 

service, great ormond street 
provides training, education and 

support in the gulf, in partnership 
with the dubai health authority and 
the Kuwaiti Ministry of health, to 
enhance paediatric services in the 
government hospitals there. The Ipp 
service also treats private patients 
from overseas at great ormond 
street hospital.

overall, the Ipp service generates 
around 10% (based upon 2011–12) 
of the hospital’s annual clinical 
income, money which gosh says is 
directly reinvested into the hospital 
to the benefit of all patients. 

More than 85% of this income 
comes from patients from abroad, 
and is mostly sourced from patients’ 
home governments to enable them 
to receive treatment they cannot get 
at home. 

Moorfields Eye  
Hospital dubai 
Moorfields eye hospital dubai opened 
to patients in 2007. It now treats more 
than 33,000 patients per year and is 
known as the centre for excellence in 
eye care in the Middle east. 

The hospital cost about £1.5 million 
to set up and now sees more than 
33,000 patients each year, treating eye 
complications due to diabetes, 
cataracts and glaucoma. It employs  
ten doctors permanently based in 
dubai, covering all the major 
ophthalmic sub-specialties. The 
medical staff are supported by a team 
of nurses, optometrists, orthoptists  
and other staff who together provide  
a very high standard of ophthalmic care 
to patients from a wide catchment 
area, speaking over ten languages 
combined.

The trust is due to open another 
branch in abu dhabi and dr chris 
canning, the Managing director of 
Moorfields dubai until 2012, says it is 
considering expanding further, perhaps 
into china or India. at the non-profit 
end of the scale, Moorfields supports a 
facility in ghana that provides free 
treatment for eye diseases such as 
trachoma, river blindness and cataracts.

unlike in the nhs in england, 
patients at Moorfields eye hospital 
dubai pay for treatment either in cash, 
via a private insurance scheme or 
through a government funded scheme. 
Moorfields’ accounts for 2012/13 show 
that income from patient activities in 
dubai rose to £5.8 million, compared 
with £4.9 million in 2011/12. opening 
in abu dhabi will support Moorfields’ 
growth aspirations in the region.

To discuss the issues raised in this article, please 
contact James Reed on +44 (0)20 7894 6949 or 
jreed@dacbeachcroft.com 

i

Clinical income for Great Ormond 
Street Hospital (2011–12)

  Total
  IPP

£289.3m

£28.2m
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the Government, LooKinG to send a CLear 
message that deliberate or reckless neglectful care will no longer 
be tolerated, is consulting on a new criminal offence of ‘wilful 
neglect’ for individuals and organisations delivering health and 
social care.

the creation of a new criminal offence is intended to address a 
gap that exists in the current legislation, says Corinne slingo, 
Partner in healthcare regulatory and Public Law for daC 
beachcroft. “there are already offences addressing the wilful 
neglect of children, and the mental Capacity act 2005 
introduced an offence dealing with the wilful neglect of incapable 
patients, such as those with severe learning difficulties and people 
with severe dementia. but no direct offence linked to neglectful 
care currently exists in relation to capable adults. this presents a 
situation where you could in theory have two patients in hospital 
beside each other, one with capacity and one without. if both 
experienced the same criminally low level of care, there would 
be a prosecution available for the patient without capacity 
(through the mCa), but for the other patient you wouldn’t easily 
capture the neglect as a criminal offence.”

What does she believe will constitute wilful neglect? “the 
intention is that there’s a category of care – or more precisely a 
‘lack of care’ at the lowest possible end of the scale. this goes 
well beyond making mistakes or being sloppy, to  treating people 
so poorly that those actions should be criminalised. this new 
offence provides the vehicle to impose criminal penalties for the 
poorest care by the small percentage of health and social care 
professionals committing such acts.”

the new offence is wide-ranging, applying to all nhs hospitals 
and ambulance services, day care services, independent sector 

adult care homes and all independent sector 
hospitals, whether or not they are providing 
nhs-funded services. domiciliary care will 
also be captured. 

however, situations where people are ‘watching out for a 
neighbour’ in an informal way will not be included. “the 
consultation proposes that this will cover formal health and 
social care arrangements,” says slingo. “the logic is right.”

the new law will only be used in extreme cases. “at 
Winterbourne view, it’s hard to think that the ‘carers’ we all 
saw on video were intending anything other than abuse and 
poor care. the new offence will apply to those who have the 
two criminal requirements to commit an offence: first to 
commit the neglect and, second having the intent to deliver 
care in such a neglectful way, or to be so slapdash that they were 
reckless as to the harm it could cause,” says slingo.

Patient first
Focus should be entirely on the conduct of the provider and 
practitioner, rather than consideration of the harm caused to 
the victim, the Government has said. “under the mental 

 becomes ‘criminal’
When poor care

following the Mid staffs and Winterbourne View scandals, 
concerns about quality and safety in health and social care 
settings have never been more pressing. as a new criminal 
offence of ‘wilful neglect’ is mooted, ann Mcgauran 
investigates the likely implications.

Corinne Slingo 
Irrespective of 
outcomes, those who 
behave in a wilfully 
neglectful way will be 
prosecuted
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WIlful NEglECt

Capacity act there is no wording or trigger around harm 
caused – the neglect is the issue, not the consequence and 
they are trying to mirror that here for capable patients/
service users,” slingo explains. “there doesn’t need to be a 
death or serious harm; it’s about trying to drive out 
unacceptably poor care. irrespective of outcomes, those who 
behave in a wilfully neglectful way will be prosecuted.”

at a more strategic and cultural level in the sector, she sees 

the new offence ‘dovetailing’ with the outcomes of the recent 
Government-commissioned inquiry led by royal College of 
surgeons President Professor norman Williams and salford 
royal hospital Chief executive sir david dalton. this 
supported the Francis report recommendation to introduce a 
statutory duty of candour on all providers registered with the 
Care Quality Commission (CQC) where errors are made 
that have caused moderate harm.

the CQC will have the job of enforcing statutory duty of 
candour regulations covering all providers of health and 
social care in england, along with two further new 
regulatory areas that emerged from Francis report 
recommendations – a fit and proper persons test which will 
record concerns about individual directors, and fundamental 
standards below which care should never fall. 

however, slingo draws attention to an important 
consideration: the standards and tests policed by the CQC 
are regulatory matters where penalties are fines and 
registration conditions or sanctions. these are serious 
matters for any organisation from a reputational and 

sustainability perspective. Wilful neglect, however, is a new 
criminal offence akin to assault or grievous bodily harm. “it’s 
an important legal distinction in terms of consequence in the 
delivery of care: everything must be safe and of high quality 
for both regulatory and criminal scrutiny, but involvement in 
an investigation for wilful neglect will seriously damage any 
organisation in the market.”

using the analogy of a “big oak tree”, slingo says: “above 
the ground you have care episodes across the wide reach of 
the health and social care sector, with all the leaves and 
branches as care contacts. the deep roots underneath, which 
support the healthy growth and quality care episode, are the 
good governance, leadership, quality, safety and legal 
compliance issues. they are connected by a sturdy 
organisational culture that converts one to the other. you 
need really robust levels of scrutiny across all branches of 
care delivery. if you’re getting it right, you have no reason to 
fear this new offence. but organisations less robust about 
their governance,  not monitoring what is going on, for 
example during domiciliary visits or at ward level, may well 
have concerns and further work to do to gain assurance.”

the intention is that these regulatory changes, including 
duty of candour, coupled with the new offence of wilful 
neglect, will help foster a zero tolerance culture with all 
health and social care organisations. “if the culture is right, 
staff will identify substandard care before it gets to the point 
of harming anyone,” slingo adds. “staff will become a 
self-reporting system, but the sector is still some distance 
from that virtuous position, despite significant will and 
activity to effect real change.”   

To discuss the issues raised in this article, please contact Corinne Slingo  
on +44 (0)117 9182152 or cslingo@dacbeachcroft.com

i

Key francis report 
recommendations on reform
The 290 recommendations made by robert 
francis Qc, chairman of the public inquiry 
into serious failings at Mid staffordshire 
nhs foundation trust, were divided into 
five main areas, some of which would 
require new laws: 
•  new ‘fundamental standards’ of 

compliance, with clear means of 
enforcement

•  greater openness, transparency and 
candour

•  Improved support for compassionate, 
caring and committed nursing

•  accurate, useful and relevant information 
•  Better healthcare leadership

 You need really robust levels of scrutiny across all branches 
of care delivery. If you’re getting it right, you have no reason to 
fear this new offence. 
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Consideringcompetition

WitComb stresses the imPortanCe oF 
attention to detail when considering plans for 
Foundation trust (Ft) mergers or when introducing 
measures to increase competition in the private 
healthcare market. his stance is not surprising given 
his academic training in mathematics, leading to a job 
as an economics lecturer at Churchill College 
Cambridge. he was preparing for a trip to the 
northwest of england on a visit to a small company 
that makes blister packs for pharmaceuticals the day 
after Health Adviser spoke to him.

“it’s a merger inquiry and the companies are small. 
some may argue it’s overkill to go to see them, but it’s 
a measure of what is needed to ensure we do the best 
job we can,” he says. “a site visit is an opportunity for 
the companies to tell us what they are about. We don’t 
set the agenda, but we do spend a lot of time getting 
to know the companies and their business. We always 
carry out site visits, which i think is unique in any 

competition organisation across the world.”
Witcomb is a skilled investigator: Chair of 

the Competition Commission until march this 
year, he is now non-executive director of the 

newly formed Cma and chairs some of its appeals 
panels and market investigations.

the most high profile aspect of the Competition 
Commission’s recent work was its prohibition of the 
merger of two Fts, the royal bournemouth and 
Christchurch hospital, and Poole hospital. Critics 
point to the time taken over the decision.

Patients first
“our concern is for consumers who in this case were 
the patients. We did a detailed analysis and decided 
that the merger would substantially reduce patient 
choice – not altogether surprising given that the two 
hospitals are 7 miles apart with the next closest 25 
miles away. We then spent an awful lot of time looking 
at how the merger might benefit patients.”

he says the Cma has been misrepresented as not 
giving patient benefits enough weight against the costs 
of a loss of competition. “actually, the problem was 

roger Witcomb, a senior figure in the competition 
commission, and now in its successor body the 
competition and Markets authority (cMa), has been 
at the centre of claims and cases that have been 
lauded and criticised by different stakeholders. he 
offers Mark gould an insider’s view of the controversy 
over competition in healthcare.
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that the hospitals were not able to provide persuasive evidence of any 
benefit for patients.” 

he expresses frustration at the perception of the Commission’s work. “it 
really wasn’t a question of ‘competition nerds’ taking no account of benefits 
to patients. nothing could have been further from the truth.”

the Commission surveyed patients and held a drop-in session halfway 
between bournemouth and Poole where anybody could come to voice an 
opinion. “We took evidence from anyone who wanted to offer it,” he says. 
“a lot of time was spent talking to Poole and West hampshire CCGs; we 
did a survey of GPs and canvassed the views of patients. We also took 

We don’t set the agenda, 
but we do spend a lot of time 
getting to know the 
companies and their business. 
We always carry out site visits, 
which I think is unique in any 
competition organisation 
across the world.  

 >
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organisations. does he foresee a role in judging questions of 
fair play? “We can only investigate what is sent to us to 
investigate. anything else, we say nothing about; for the 
very practical reason that it might be seen as prejudicial if 
we had held forth on an issue which later came our way to 
determine.”

if nhs trusts set out to provide primary care services, 
could the Cma investigate a dispute about competition 
between, for instance, GPs and a large acute trust? “the 
Cma would not intervene in a dispute unless there was a 
potential breach of competition law involved.” as the 
Competition Commission fades into the sunset, how does 
Witcomb think it is perceived? “We carry out a 
stakeholder survey every couple of years and we have just 
done one. We got high marks for being thorough, 
transparent, objective and fair. We got less high marks for 
speed of decision-making, and for the depth of our 

representations from mPs and the local councils. but in 
the end we made up our own mind.”

the outcome has in some ways been positive, he says. “i 
am confident that anyone putting forward a merger 
proposal now will have a more fully worked up case 
explaining how patients will benefit. i don’t expect any 
future phase two enquiries to take nearly so long – this one 
turned out to be a major distraction for the hospitals, but 
there was a lot of learning to be done on both sides.”

there has been perceived tension between the Cma and 
the health regulator, monitor. however, monitor Chief 
executive david bennett has said it is simply about getting 
the language right – is that the case? “We have no bone of 
contention with monitor. We work very closely with them.”

in fact, Witcomb says that the case demonstrates that 
hospitals considering mergers should work with monitor 
very early on. “if that happens – and i am sure that it will 
– then the number of mergers that come before us will be 
small as they will have had a lot of steering and guidance 
from monitor and also from the Cma phase one team.”

useful role
the only other nhs merger on the Cma books is the 
proposal for Frimley Park, and heatherwood and Wexham 
Park hospitals, which serve patients across a wide area of 
hampshire, surrey and berkshire. the Cma is seeking views 
from third parties and will examine the impact that the 
merger could have on patient choice and the quality of 
healthcare services provided. 

“the system is working,” says Witcomb. “i believe that 
hospitals are taking to heart the joint office of Fair trading 
(oFt)/ Competition Commission (CC)/ monitor 
statement which came out in august and are having early 
conversations with monitor, so we do not get premature 
merger proposals.”

however, Witcomb claims that there should be no 
presumption that all mergers benefit patients. he points to 
the barts, newham and Whipps Cross deal, which created a 
super trust with massive financial problems and a recent 
adverse CQC report. “i’ve no idea what would have 
happened if that merger had been referred to us, but we 
think we often have a useful role to play.”

some Clinical Commissioning Groups (CCGs) have been 
criticised for not wanting to work with private sector 

 >

roger Witcomb
Born 1947, married with two children 

Education
•		1968–70	MPhil	Economics,	Nuffield	College	Oxford
•		1965–68	BA	(1st	class)	Maths,	Merton	College	Oxford

Career to date
•		1970–71	Economist	Bank	of	England
•		1972–79	Lecturer	Cambridge	University
•		1980–89	Various	commercial	and	planning	jobs,	BP
•		1990–2000	National	Power	Plc,	latterly	as	Finance	Director
•		2001–11	Senior	roles	in	the	private	sector
•		2011–14	Chair,	Competition	Commission

Interests
choral singing, southampton fc, cricket, rugby and walking
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understanding of the businesses we investigate, although 
we have recently got better on that.”

he says that the Cma will present a more streamlined 
system as it brings together the existing competition and 
certain consumer protection functions of the oFt and the 
responsibilities of the Competition Commission.

“in the past, mergers and markets were first investigated 
by the oFt and then, if they thought there might be a 
problem, they handed them over to us for a detailed 
investigation with a fresh pair of eyes. that led to 
duplication and inefficiency. Combining the oFt and the 
CC into the Cma removes that inefficiency, and allows us 

to call on a much wider pool of staff and a wider range  
of expertise.”

as a joined-up organisation, the Cma will also be more 
strategic in its selection of market inquiries. “in the past,  
we have had a bit of a hotch-potch of market investigation 
references,” says Witcomb. “With a single organisation it will 
be much more thought through from beginning to end.”   

I am confident that anyone putting forward a merger 
proposal now will have a more fully worked up case 
explaining how patients will benefit.  

Investigating private healthcare 
roger Witcomb’s most recent work for the competition and Markets 
authority (cMa), a controversial report on the private healthcare 
market, was published in april after two years’ work. The cMa believes 
its recommendations will increase competition in the market, widen 
patient choice and drive up the quality of care.

The report found that many private hospitals face little competition 
and that there are high barriers to newcomers, which leads to higher 
prices for self-pay patients in many local areas – and for self-pay and 
insured patients in central london, where one company, hca, owns 
more than half of the available overnight bed capacity. 

The cMa says hca charges “significantly higher prices to insured 
patients than its closest competitor”. as a remedy the cMa has 
decreed hca must sell the london Bridge and princess grace hospitals 
or alternatively the Wellington hospital. however, it is understood that 
hca plans to appeal the decision.

Wild West?
Why does Witcomb think there isn’t more competition in the private 
healthcare sector? The threat of competition from hospital new 
builds is weak – hospitals are expensive to build and need a certain 
level of demand to make them profitable, and the overall demand for 
private health has been flat since 2005. “The success of the nhs has 
been one factor in that, as well as the fact that private health is very 
expensive and we have been going through a pretty torrid financial 
time.” as a consequence the incumbents can worry less about 
competitors coming in to undercut on price.

Incentive schemes, which encourage clinicians to refer their patients 
for treatment or tests to particular providers, can be another factor 
inhibiting competition. Witcomb says such payments can lead to 
referrals being driven by considerations other than quality and price. 

Is his report a perspective on a private healthcare sector that is an 
unregulated Wild West? Witcomb says the situation has got much 
better, partly as a result of the anti-Bribery act in 2010. “a number of 
hospital operators’ legal advisers looked into the detail and stressed that 
they need to be very careful,” he says.

“The general Medical council is also very clear in its ethics guidance. 
It requires doctors to do nothing that would compromise their clinical 
judgement in the best interests of patients. fees for service are a part of 
life, but we were unhappy about a situation where if, say, a doctor 
referred someone for a ct scan he got an administration fee of £100, for 
which he did, to all intents and purposes, nothing.”

The report also includes measures to increase significantly the 
amount of available information on the performance of hospitals and 
consultants, as well as on the fees they charge. This will, he says, allow 
patients to make far better informed choices about what they are 
paying for when deciding which hospital and consultant to choose for 
their treatment. “a more transparent market with patients actively 
making choices will drive hospital operators to compete on the things 
that matter to patients.”

The cMa will also be able to review future arrangements where 
private hospital operators team up with nhs private patient units 
(ppus) and ban any that would substantially lessen competition.
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a reCent ProPosaL For a £10-a-month 
membership fee to access nhs care from former Labour 
health minister Lord Warner has sparked controversy, with 
a host of organisations, including nhs england, committing 
to keeping the nhs free at the point of delivery. despite 
the furore, the argument that the nhs needs to make 
significant changes is gaining momentum: Conservative mP 
and general practitioner dr Phillip Lee in 2012 suggested 
that every nhs patient receive an annual itemised 
statement of their healthcare costs to increase awareness of 

expenditure and encourage sparing 
use. the idea got as far as a Private 
members’ bill in the house of 
Commons before being rejected.

however, the notion that we as patients should be more 
aware of nhs costs stuck with neil Churchill, nhs 
england’s director of Patient experience. 

an official report released last year revealed that half of 
the 22 million patients who attended a&e in the previous 
12 months only needed advice or did not receive any 
treatment at all. Churchill, previously Chief executive of 
asthma uK, says those inappropriate a&e attendees cost 
around £700 million a year. “add that to the £300-million-
worth of prescribed medicines that are wasted every year 

sustainability
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caught between rising demand and funding cuts, many 
see the nhs as unsustainable in its current form. Ideas to 
subtly reduce the cost burden, some of which might 
shock the nhs status quo, are increasingly being voiced, 
edward Bridgen finds, with a set of suggested ‘nudges’. 

Nudging  
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and we are looking at a very significant 
outcome from influencing patient behaviour.”

New normal 
something must be done to ease the pressure 
on dangerously stretched a&e, maternity, 
primary care, mental health and elderly care 
services, Churchill says. 

rather than scare patients with a bill, Churchill prefers 
to use softer ‘nudge techniques’ to change the way they use 
health services. Patients are apparently supportive: 
“Feedback from patient watchdog group healthWatch 
reveals that patients are happy to start talking about their 
responsibilities,” says Churchill. 

yet, these nudges need to be handled carefully. an annual 
statement of healthcare costs has both advantages and 
disadvantages, he notes, the latter including putting people 
off using care. “that conversation ended by saying we 
should be telling people what care costs in general terms, g
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EffICIENCy

Nudges in numbers

£100,000  
saved from energy bills by 
Barts health nhs trust just 
by encouraging staff to turn 
off unused equipment, 
switch off lights and close 
hospital doors.

40% fewer lights 
were left on in wards, 
leading to a reported one 
third fewer incidences of 
sleep disruption.

The nhs could save as 
much as: 

£35million  
if similar ‘nudge’ techniques 
were used across all health 
trusts in the uK,  
Barts estimates.

perhaps saying ‘do you realise what a&e attendance 
costs?’”

improving the understanding of a&e encourages its 
appropriate use, he argues. “it’s confusing so we need to 
make it more intelligible,” he says. “When we have done 
that, we can have conversations around whether a patient 
really needs to attend a&e, including the relative costs. a 
phone call might answer a patient’s questions.”

Churchill is setting up a meeting of clinicians and 
patients this summer to debate how to formulate nudge 
messages about conserving nhs resources and drive them 
home in a way that won’t simply anger or scare patients. 

It’s all about readjusting ideas of social norms. Clinicians need to 
start a conversation with patients about their responsibilities, as well 
as their rights. 

Encouraging patients to 
keep appointments is just 

one possible ‘nudge’
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great responsibility 
shifting the emphasis to include patients’ 
responsibilities is important, Churchill says. 
“it’s all about readjusting ideas of social 
norms. Clinicians need to start a 
conversation with patients about their 
responsibilities, as well as their rights. We 
need to start a social movement going, like 

we have with recycling, where people 
realise that their behaviour has a 
consequence.”

Corinne slingo, Partner at daC 
beachcroft, notes that the nhs 
Constitution, while stressing patients’ rights, 
also states their responsibilities. “section 3b 
makes it clear that we can make significant 
contributions to our own health and 

wellbeing by taking personal responsibility 
for it, so it may be that nudge techniques 
could be tailored to develop a sense of 
responsibility and control over our care,” she 
says. “the Constitution also asks us to keep 
hospital appointments or cancel within a 
reasonable time and keep to a course of 
agreed treatment.”

the national institute for health and Care 
excellence (niCe) also backs the use of ‘soft’ 
techniques to stimulate healthy behaviour. it 
has recently published guidance on how to 
change behaviour which includes techniques 
that will support people to improve their diet 
and become more physically active, lose 
weight, stop smoking, or cut their alcohol 
intake.

Churchill gives the example of the 
perceived value of a prescription. “it seems to 
be quite low because many people get free 
prescriptions and those who don’t only pay 
£8.05. We need a greater degree of 
commitment from patients to use the 
medicines they are prescribed properly and 
also a willingness to change their prescription 
as a result.”

opportunities for nudges abound (see 
box). Without a discussion, unnecessary 
repeat prescriptions may continue, Churchill 
points out. sometimes patients are moved 
onto new drugs without the old drug scrip 
being changed.

expensive changes may not be needed. 
nudge opportunities may already exist when 
patients come for their annual review, a health 
check or outpatient’s appointment. 
nevertheless, expert advice on where to draw 
the line is strongly advised.

slingo says that, as the nhs is free at the 
point of delivery, the nudge process should be 

 >
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A heavy-handed approach could backfire and turn into a 
complaint. In setting out any nudge strategies it is also 
important to be aware of the Equalities Act. 

Corinne Slingo
It may be that 
nudge techniques 
could be tailored 
to develop a sense 
of responsibility 
and control over 
our care

Power of perception  Patient engagement  
in care can bring significant savings
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EffICIENCy

a gentle steer in a particular direction. “a 
heavy-handed approach could backfire and 
turn into a complaint. in setting out any 
nudge strategies it is also important to be 
aware of the equalities act – which guards 
against discrimination because of age, 
disability or being pregnant or having a child 
in situations such as at work, as a consumer, 
or when using public services like health and 
social care.”

nevertheless, there is scope for clinicians to 
raise concerns with patients, she adds. “the 
GmC’s Good medical Practice, its core 
ethical guidance, advises that they may 
support patients in caring for themselves by 
advising on the effects of their life choices and 
lifestyle on health and wellbeing - so nudge 
techniques might well be appropriate in this 
context.”   

To discuss the issues raised in this article, please 
contact Corinne Slingo on +44 (0)117 9182152 
or cslingo@dacbeachcroft.com

i

Neat nudges
dNA – nudge techniques do not have to be expensive. In an initiative to cut did not attends 
(dnas) at some surgeries in Bedfordshire, patients who made an appointment by phone were 
asked to restate aloud the time and date of their appointment. This reduced dnas by 6.7%. 

In another surgery, at the end of appointments, patients (rather than receptionists) were asked to 
write down the time and date of their next appointment, leading to an 18% cut in dnas.

“There are certain things that we know work in terms of nudge techniques. people are influenced 
by what other people are doing,” says churchill. “Where people don’t turn up for an appointment and 
it hasn’t been noticed, and thus there are no consequences, they are more likely to do it again. 
Whereas if they feel that it has been noticed and there has been a consequence they are less likely to 
do it again.”

The cabinet office’s Behavioural Insights team – also known as the nudge unit – is working with 
the nhs on a range of nudge techniques. It claims that missed appointments can be reduced by 
almost a third by getting people to write down their own appointment times and reminding patients 
that “most people let us know if they can’t make it”. 

The team is also “confident that clinical errors can be dramatically reduced with the use of simple 
checklists and changing the format of patient charts in hospitals to reduce misunderstandings”.

operation tlC – a pilot behaviour change project encouraging hospital staff to take three 
simple actions – turning off unused equipment, switching off lights and closing hospital doors – 
has saved Barts health nhs trust, the largest nhs trust in the uK, £100,000 in energy bills. 

patients in wards where the pilot took place also reported improved experience through better 
sleep, reporting around one-third fewer incidences of sleep disruption, and one-quarter fewer privacy 
disruptions than in non-pilot wards.

operation tlc reached 15,000 Barts health nhs trust employees, including nurses, doctors and 
support staff. using approaches such as highly targeted education efforts, social norming and staff 
advocacy, the programme reduced the number of lights left on in wards by up to 40%. ensuring that 
staff closed crucial doors allowed for better temperature regulation and increased patient safety and 
privacy. Barts estimates that rolling the programme out across the whole trust could save a further 
£400,000. If similar ‘nudge’ techniques were used across all health trusts in the uK, Barts estimates the 
nhs could save as much as £35 million.

organ donation – research can help identify the best way forward. More than 100,000 
people could be added to the nhs organ donor register thanks to a subtle redesign of the 
driver Vehicle licensing authority (dVla) website. In a pilot study conducted by the 
Behavioural Insights team, people renewing their tax disc or registering for a driving licence 
online were randomly presented with one of eight different messages encouraging them to join 
the organ donor register on a webpage. 

More than one million people saw one of the variants during the five-week trial, making it one of the 
largest trials ever conducted in the uK public sector. The study found that people were most receptive 
to messages that appeared to affect them personally – rather than ‘peer pressure’ or ‘shock value’.

The most successful slogan read: “If you needed an organ transplant, would you have one? If so, 
please help others.” on average, people who saw that message were almost a third more likely to sign 
up than those who saw the lowest-ranking version. The ‘winning’ text has now become standard on 
the dVla website.

diet – public health england’s change4life’s smart swaps tV advertising campaign, which 
started in January, focuses on swapping sugary drinks to diet or sugar free options, and 
substituting low fat milk for more unhealthy versions. 

By making such simple changes, it stresses, an average family could reduce sugar intake by 0.75kg 
over 4 weeks. and by swapping to semi-skimmed milk, there is a potential for saving up to one-third 
of a pint of fat over 4 weeks compared with whole milk. as part of the campaign, adverts ran on tV, 
radio and online highlighting the amounts of sugar in everyday food and drinks, including up to 52 
sugar cubes in a 2-litre bottle of pop.
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the arGuments For GatherinG Patients’ 
medical data on the surface seem to be watertight: making the 
nhs more aware of the nation’s state of health and allowing 
life-saving clinical research.

there is much to work with. since the 1980s, hospital 
episode statistics (hes) – a data warehouse containing details 
of all admissions, outpatient appointments and a&e 
attendances at nhs hospitals in england – have been gathered 
and more than 125 million records are processed each year.

the Government wants england’s health and social Care 
information Centre (hsCiC) to bring together health and 
social care data from primary and secondary care and make 
pseudonymised data available to ‘approved groups of users’ 
(see box), including commissioners and researchers, for 
planning and study purposes.

however, nhs england announced in February a six-month 
delay of this care.data programme in response to concerns that 
patients did not know enough about the system and how to 
opt out, as well as concerns about security.  since then nhs 
england has said that it is not committed to any deadline for 
completing the project, although pilots should begin in the 
autumn.

good intentions
one purpose of care.data was to ensure better tracking of 
patients through both primary and secondary care, to enable 
better informed,  more joined-up care for individuals and 
better service design. “i defy anyone to say that those are 
unreasonable things to do in themselves,” says ros ashcroft, 

associate at daC beachcroft, “although of course there 
need to be safeguards on how the data is used for these 
purposes”.

CCGs and providers working in hospitals are 
strongly of the view that this sort of data is needed to 

improve the nhs, says ashcroft.
however, the reality is not so straightforward. there is 

distrust and suspicion amongst the general public and some 
who work in the nhs about how medical data will be used and 
how far privacy will be protected. 

“the use of this data has great potential,” says anne Crofts, 
Partner at daC beachcroft, “but it’s completely understandable 
how nervous and worried patients would be about information 
identifying them and their health issues being disclosed either 
inappropriately or too freely.” 

under the spotlight
Concerns about health data are nothing new. the data 
Protection act first put the spotlight on the use of patient data 
within the nhs in 1998, Crofts points out (although the focus 
was on confidentiality rather than data protection).

The scheme to collect patient data from gp 
records and collate it with hospital data has been 
put on hold until concerns over confidentiality 
are resolved and public awareness is raised. The 
nhs knows a lot of work still has to be done, 
reports adrian o’dowd.

Anne Crofts   
GPs are an 

invaluable source 
of some of the 

richest data 
in the system
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recent media stories have fed doubts: the publication of a register 
by the hsCiC showed around a third of the organisations given 
access to nhs patient data last year were from the private sector.

the issue is sensitive and the government appears to want to 
ensure it is handled appropriately. dame Fiona Caldicott’s 
information Governance review, which was published in april last 
year, looked at information sharing and how to ensure an 
appropriate balance between protection of patient information and 

To discuss the issues raised in this article, please contact  
Anne Crofts +44 (0)20 7894 6531 or acrofts@dacbeachcroft.comi

the use and sharing of information to improve patient care. 
achieving that balance is difficult, according to Crofts: “there is 

a tension between not focusing enough on the security of data and 
focusing almost too much reluctance to share where it would be 
beneficial to do so.”

undermined
in preparing a response to a Law Commission review of data 
sharing between public bodies in december of last year, daC 
beachcroft held a series of discussion meetings attended by 
individuals from 38 organisations, including local authorities, 
Clinical Commissioning Groups (CCGs), nhs providers, national 
bodies, and private or third sector providers of services.

several problematic issues emerged, including organisations’ 
practical difficulties when putting arrangements in place to share 
data in a systematic way, significant uncertainty around key 
concepts like consent, necessity, and vital interests, and a “culture 
of fear in data sharing”.

the Government may have undermined their own efforts, says 
ashcroft, by stressing the ability of patients to opt out of the 
process at the same time as it was presenting the plans for care.data 
as a way of gathering useful information about patients that will be 
used by the nhs to help improve care for everyone. “it may have 
suggested to people that they are right to be worried.”

eleanor tunnicliffe, daC beachcroft associate, says that clarity is 
needed. “People are quite sceptical and there isn’t buy-in – they 
don’t understand how the data is being used.”

in fact, there are already rules binding the use of data from which 
patients can be identified, she notes. “the nhs has a duty of 
confidentiality to individuals to keep their information private. it 
can use the information for treating them and, at a stretch, for 
things like internal audit, but they can’t use it beyond those 
purposes without breaching confidentiality.  the only ways around 
these rules are to use anonymised data or to get special approval 
from the secretary of state.”

the Care act contains Government amendments that add extra 
provisions into the laws that govern the hsCiC. ensuring that 
developments are for the benefit of the nhs should help, she says.

nevertheless, better engagement with the public is crucial, 
ashcroft says. “People need to ask themselves how we can build a 
modern, connected nhs. We have to be sensible about what that 
means in terms of using patient data. We need a sensible, grown-up 
conversation about when data needs to be used and what safeguards 
are really required.”   
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giving data away
• 160 organisations were granted access to data between april and 

december of last year, according to a hscIc register of approved 
data releases published on 4 april 

• 104 were health and social care organisations and bodies such as 
universities and charities

• 56 were private sector organisations, including McKinsey, 
astraZeneca, roche, pwc, Bayer, finnamore Management 
consulting, care uK, ernst & Young, dr foster Intelligence and the 
BMJ publishing group

• hscIc released data 347 times last year in pseudonymised form 
(with key identifiable details removed such as nhs number, full 
postcode and full date of birth) and 75 times in identifiable form. 
In the latter cases, either patient consent was obtained or it was a 
section 251 exemption

• earlier this year, it was revealed that hospital episode statistics 
(hes) data was sold to an insurers’ body and pa consulting by the 
nhs Information centre. It was claimed this information was used 
for insurance purposes. guidance could be given to insurance 
companies about how to set their prices for critical illness cover

Sharing: Wider access to 
data may be needed to drive 
improvement of services
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on the neW reGime For insPeCtions 
and two-year transformation programme, the 
issues can be expressed simply:
•  is care safe? For example, will my mother get 

mrsa or Clostridium difficile whilst she is 
treated here? mental health trusts – have you 
sorted your ligature points?

•  is care effective? For example, will i be helped 
to cope with a chronic condition?

•  is care responsive? Languages and diversity, 
for example. dementia patients with english 
as their second language will forget english 
first – how is this addressed? the CQC will 
consider demographics and local needs rather 
than a one-size-fits-all approach.

•  is care caring? the focus here remains aligned 
to the darzi principles of ‘safe, effective and 
caring’. it is about dignity and compassion 
– and how well those qualities are a feature of 
the service provided.

•  is care well-led? the King’s Fund is working 
with the CQC on the correlation between 
leadership, culture, governance and safety. 
the engagement between organisations and 
their clinical staff correlates directly with 
high-quality, safe care.

these are the five key questions that matter 
most to people who use services and CQC uses 
them to structure its activities – exactly what 
these questions mean will vary according to the 
sector under review but they underline CQC’s 
commitment to put people at the heart of its 
‘new approach’.

by april 2015, all providers will be under 
the new regulatory model, with most health 

These insights are adapted from remarks made at a 
round table event at DAC Beachcroft’s Fetter Lane 
office in mid-March. 

and adult social care providers by march 2016 
awarded ratings of outstanding, Good, 
requires improvement or inadequate. these 
ratings move away from reporting on whether 
or not services are compliant with regulations, 
allowing CQC’s judgements to be clearer and 
more meaningful than ever before. Providers 
will know where CQC requires improvements 
to be made and how they compare to others, 
and the public will know how their local 
services have performed, helping them to make 
informed choices about their care.

Challenges
the CQC faces its own challenges. if too close 
to the registered providers, it is seen as collusive 
but, by being too remote, can be perceived as 
unhelpful. moving forward, the CQC seeks to 
achieve a respectful relationship between 
provider and regulator. CQC has been actively 
engaging registered providers in the changes it 
is making to its processes as their feedback will 
ensure that its regulatory model is the best it 
can be. above all, CQC is clear that it is always 
on the side of people who use services and 
shares a common goal with providers – that is, 
to make sure people receive, high-quality, safe 
and compassionate care.

Progress continues around consistency of 
reports following inspections and consistency of 
judgements against the standards. the CQC is 

determined to achieve both these goals and has 
consulted widely on its proposed methodology. 
CQC is clear on its regulatory role and is keen to 
work with its national and local partners to drive 
real change across the health and adult social care 
sector. For example, while the commissioning 
practice of organisations falls outside of its 
regulatory remit, if CQC uncovers poor care 
following its inspection of a service, these findings 
will be shared with national and regional partners 
and could be used to instigate and drive change.

The five influencers of quality are:
1. Commissioning – planning and decisions
2.  Providers – from board to practice manager/

ward nurses, etc.
3. Professionals – upholding a code of conduct
4. regulation
5. the voice of the people using the services.

there is a need for further listening to staff and 
patients, and CQC has progressed in this area 
considerably since last summer; for example, 
before every planned and announced inspection 
of an acute nhs trust, the regulator organises 
listening events, during which people who use 
services can share their experiences with CQC’s 
inspection team. People can also share their 
experiences via its website. these experiences 
help create a more detailed picture of what care 
looks like and, alongside other forms of 
evidence, helps its inspection teams decide what 
to focus on during their visits. 

The CQC is not an ‘improvement agency’ 
trying to impose or improve quality – that  
role sits firmly with NHS Trusts, the Trust 
Development Authority and Monitor.   
Instead, the CQC is encouraging organisations 
to hold up a mirror to their own services,
says David Behan, CEO of the  
Care Quality Commission

CQC is clear on its regulatory 
role and is keen to work with its 
national and local partners.  

In practice
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