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Welcome

As I celebrate the end of my first year as Head of Insurance, 
Insurance Market Conditions & Trends is celebrating ten years 
of insight and commentary. We are proud to have built up 
such a strong following over the years and were delighted to 
be shortlisted for best thought leadership at the Managing 
Partners’ Forum earlier this year. 

Our 50 predictions have become a key feature of this report and 
continue to showcase the forward-thinking advice our teams 
bring to client engagement. Clear themes emerge this year 
across our service lines, including cyber risks and the practical 
implications of the Insurance Act. We also review 50 key legal 
developments over the last 12 months, but this year I have 
taken the opportunity to look back at the legal landscape we 
faced ten years ago, when ‘entitlement’ was forcing itself onto 
everyone’s agenda. This prompted me to ask whether we could 
predict where we might be in another ten years. My thanks 
go to Dr Robert Davies of Cass Business School and David 
Worsfold for their contributions in mapping the uncertainties of 
the next decade and their impact (see ‘Ten years back, ten years 
forward’).

Of course, Brexit is probably the single dominant issue for 
the insurance market at the moment, not just in the UK 
but around the world. The UK’s vote to leave the European 
Union will have many direct and indirect implications for 
the insurance markets (see ‘Brexit: the big grey swan’) and 
these will start to become clearer over the next 12 months. 
However, it is also important that Brexit does not overshadow 
the many other topics that we highlight in this report, all of 
which continue to deserve close attention in their own right.

In our central thought leadership pieces this year, we tackle 
connectivity and ethical data policies, the many-headed hydra 
of fraud, cyber related business interruption and regulatory 
developments. It is crucial that the market takes the time now 
to consider the potential outcomes of each of these issues 
and to mitigate the risks to enable sustainable growth and a 
healthy future. We look forward to working closely with you 
and responding together to the challenges that lie ahead.

Helen Faulkner
Head of Insurance | Bio
hfaulkner@dacbeachcroft.com

http://www.dacbeachcroft.com/people/directory/helen_faulkner
http://www.dacbeachcroft.com/people/directory/helen_faulkner
https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
http://www.dacbeachcroft.com/people/directory/helen_faulkner
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Brexit: the big grey swan
Now that some of the dust has settled, we look at the implications of Brexit 
for the insurance sector. There are many different possible permutations and 
outcomes – grey cygnets, if you like – to consider.

In last year’s report, we identified a number of ‘grey swan’ 
events – predictable, but perhaps underestimated – that 
might affect the insurance market. One such event occurred 
on 23 June 2016, when the UK voted in a referendum to 

leave the European Union. The result caused short-term turmoil 
on financial markets around the world, and the UK Prime 
Minister, David Cameron, announced that he would be 
standing down. 

Timing
It is important to note that the UK referendum does not 
in itself have any legal effect; it is advisory only. Nothing 
immediately changes and the formal process for the UK to leave 
the EU begins only when the UK serves formal notice, under 
article 50 of the Treaty on European Union, of its intention to 
leave the EU. The indications at the time of writing are that this 
will happen at the earliest towards the end of 2016.

When that notice is given, the two year process towards an 
exit, set out in article 50, begins. Any extension to that two year 
period requires the unanimous agreement of all other member 
states. While those two years are intended to give time in which 
the terms of an exit agreement can be agreed, the assumption 
must be that exit will happen at the end of the two years 
(assuming member states do not agree an extension) whether 
an exit agreement is reached or not.

Implications for passporting
In the absence of any agreement between the UK and the EU 
to the contrary, on Brexit, passporting rights for UK-authorised 

firms into the rest of the European Economic Area (EEA) 
will cease. However, it is possible that the UK and the EU 
could agree terms on which existing passporting rights could 
continue for a transitional period until a more wide-ranging 
trading relationship between the UK and the EU can be agreed. 
Alternatively, the so-called Norwegian option, of the UK joining 
the EEA, whether for a transitional period or permanently, 
would preserve passporting rights for insurers and brokers.

In relation to policies written before Brexit, clear transitional 
provisions would seem to be essential in any event, otherwise 
it would be unclear whether a UK insurer that had covered 
a risk located in another member state before Brexit, either 
on a freedom of establishment or a freedom of services basis, 
could lawfully continue to provide cover and pay claims under 
that policy following Brexit. In the case of statutory insurance, 
insureds in other member states may need certainty that  
cover issued by a UK insurer pre-Brexit will continue to meet 
the statutory requirements for cover throughout the term of 
the policy.

In terms of passporting into the UK, it would in principle be 
possible for the UK to retain passporting into the UK for EEA 
firms, either in general or through bilateral agreements with 
individual member states in return for reciprocal arrangements. 

It also seems likely that, should the UK cease to be part of the 
EEA, it would need to apply for equivalence status under 
Solvency II. However, that will not be a substitute for 
passporting rights, since under Solvency II equivalence applies 

only in the context of reinsurance, solvency calculation and 
group supervision. 

Implications for UK law
There is currently a huge body of UK law that derives from EU 
law. Dismantling this, and even identifying and agreeing on 
which aspects should be dismantled, will be an immense task.  
It will not simply be a case of repealing the European 
Communities Act 1972 (ECA), because the many regulations 
made under the ECA, both in Westminster and in the devolved 
administrations, will need to be retained until free-standing UK 
legislation can be implemented. 

As a priority, EU regulations, which have direct effect in member 
states without the need for domestic legislation, will have to be 
replaced by UK law immediately on a Brexit. Examples include 
the Solvency II Delegated Regulation and the General Data 
Protection Regulation. As a stop-gap, it may be necessary simply 
to provide that such Regulations continue to take effect as if 
they formed part of UK law.

In the longer term, where it is intended that domestic legislation 
should move away from the position previously required under 
EU law, that will need to be the subject of consultation and 
political debate in the UK. 

The likely direction of future regulation
A key question is: what will UK financial services legislation look 
like following Brexit? We think the answer is that it will look very 
similar to the way it does now. This is partly because a number 

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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 There seems little reason to expect 
a bonfire of regulation immediately 
following Brexit. 

FOR MORE INFORMATION
To discuss the issues raised in this article, please contact:

Mathew Rutter | Bio
mrutter@dacbeachcroft.com

Andrew Parker | Bio
aparker@dacbeachcroft.com

of key European measures implement agreed international 
principles (such as Basel III and the IAIS Common Framework), 
which it seems reasonable to assume the UK would wish to 
continue to adhere to. In addition, any trading agreement with 
the EU is likely to require a close degree of harmonisation of 
laws in the areas covered by that agreement.

While some changes might occur at the margins, therefore, 
particularly given the willingness of the UK to gold-plate 
financial services directives in the past, there seems little reason 
to expect a bonfire of regulation immediately following Brexit. 

What steps should insurers and brokers take?
As a starting point, all businesses should try to identify the risks 
and opportunities associated with Brexit that they will face. 
These are likely to include:
• passporting: we expect a number of UK-based insurers to 

consider incorporating subsidiaries in other member states to 
ensure that they can continue to underwrite risks in the EEA;

• possible restrictions on the free movement of people, goods, 
services and capital; 

• policy wordings: these will need to be reviewed in terms of 
territorial scope and to identify risks which are materially 
different as a result of Brexit;

• the potential loss of regimes such as the mutual recognition 
of insurance under the motor insurance directives and the 
EHIC healthcare scheme;

• the ability to effect transfers in the UK involving risks located 
in other EEA member states under Part VII of FSMA may be 
significantly more difficult as a result of the UK leaving the EU; 

• long-term contracts, such as leases and distribution 
agreements, may need to be reviewed and options considered 
to terminate or amend them. Termination rights in new 
contracts should be considered carefully to build in as much 
flexibility as possible. 

Finally, do not forget that other significant legal changes, some 
highlighted in the rest of this publication, will require resource 
to continue to be devoted to them. Don’t be blinded by Brexit!

http://www.dacbeachcroft.com/people/directory/mathew-rutter
http://www.dacbeachcroft.com/people/directory/andrew-parker
http://www.dacbeachcroft.com/people/directory/mathew-rutter
http://www.dacbeachcroft.com/people/directory/andrew-parker
https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf


7Insurance Market Conditions & Trends 2016/17

Ten years back, ten years forward
Looking back to 2006 should be a sobering experience for anyone in the financial services 
sector. It serves as a sharp reminder of what planning for the unexpected really means.

It was the last year before the distant rumbles of the financial 
crisis started to be heard when the credit markets began 
tightening in the middle of 2007. Even then, few foresaw or 
predicted the chaos as the debt-laden storm finally broke in 

2008. It was the last normal year as far as the financial markets 
were concerned. Little has been the same since.

That makes now a great time for reflecting on how important 
it is to plan for those highly disruptive but hard to predict 
uncertainties. How many financial institutions asked themselves 
in 2006 how they would cope if credit markets stopped 
operating, equities around the world crashed to one-third of 

their value in just a few months, High Street banks went bust 
and central banks nailed interest rates to the floor and pumped 
billions into the markets in order to preserve liquidity? Even in 
2016 many institutions, including insurance companies, keep 
telling themselves the low return world will come to an end 
soon – why else would they keep dipping into their reserves as 
investment returns continue to disappoint?

“Clearly the current market is challenging and increasingly 
competitive but it is essential that insurers and their business 
partners build for long-term growth. This has to start with a clear 
plan for achieving sustainable profitable growth and financial 
results. With short-term perspectives still dominating a lot of 
senior management thinking, just what thought is being given 
to the next ten years? We need to work together to address this,” 
says Helen Faulkner, Head of Insurance at DAC Beachcroft.

World  
events

Legal  
developments

A decade of change…

July Twitter launched

October North Korea 
starts nuclear tests

August BNP Paribas freezes 
Collateralised Debt Obligations funds 
– the financial crisis starts

September Northern Rock hits 
liquidity crisis

•  Law Commission scoping 
paper for review of insurance 
contract law

• Compensation Act 2006

•  Construction (Design and Management) 
Regulations 2007

•  Corporate Manslaughter and Corporate 
Homicide Act 2007

• Legal Services Act 2007

February Northern Rock 
nationalised

September Lehman Brothers 
collapses

•  Lord Justice Jackson asked to 
conduct a review into civil 
litigation costs

200820072006

Critical uncertainties
Many business planning strategies focus on what are often 
referred to as critical certainties, which are usually high impact 
but are not going to surprise anybody (see figure 1). In the 
current insurance market, these include legislative impacts such 
as the Insurance Act and Solvency II, the socio-demographic 
challenges of an ageing society and the impact of climate 
change (see figure 2). That list was dramatically extended at the 
end of June 2016 when the UK referendum produced the shock 
majority voting to leave. 

All businesses in the sector know these factors will have a  
major impact on them and will tend to focus resources on 
working through the consequences for their business. It is 
easy for strategic planners to produce plenty of data and 
commentary around them.

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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What is not so easy, and probably a reason why many shy away 
from it, is trying to understand the critical uncertainties. By their 
very uncertain nature they tend to be the broader, less clearly 
defined issues, but they are the ones that can have the most 
dramatic impact on a business. This is scenario planning and in 
this context it uses a qualitative approach. It is very unlikely that 
Northern Rock or Lehman Brothers undertook any scenario 
planning, asking themselves what would happen if the credit 
markets imploded, especially for high risk mortgage books. It 
seems clear that many institutions did not look as seriously as 
they should have at the consequences of the UK vote to leave the 
European Union. They are now having to work hard to rectify that 
and limit the damage to their businesses at the same time.

Scenario planning is not a fanciful, nice-to-do exercise. It should 

inform long-term decision-making, and help to make a business 
more resilient when the inevitable – if uncertain – shocks hit.

“It is essential to take a very broad view of the long-term 
horizon,” says Faulkner, “and look at all the economic, 
demographic, technological, environmental and political 
challenges that might emerge.”

Year 2026
What critical uncertainties should insurers be focusing on as they 
look towards 2026? Answering this question in the context of 
scenario planning means drawing issues into a few big themes 
(see box). As the insurance industry considers what 2026 might 
look like, the economic and technological issues are among the 
hardest to predict but potentially will have the greatest impact.

The fall-out from the financial crisis has still not settled, making 
assumptions about global growth very shaky. As Europe and 
North America struggled, so firms looked to Asia and the Far 
East to drive growth. Now, with the stuttering Chinese economy 
at its heart, that region looks anything but a safe bet. This will 
have all sorts of implications. Not least, it will put pressure 
back onto other weak economies, especially in the eurozone, 
where the threat to stability from excessive debt is still bubbling 
dangerously below the surface and is now added to with the 
need to address the consequences of Brexit.

Alternatively, China may just be suffering a blip, other emerging 
market economies might recover momentum, the eurozone 
rediscover stability and growth and American industry start 
investing again. All of this could be stimulated by a new 

 It is essential to take a very broad view of the 
long-term horizon, and look at all the economic, 
demographic, technological, environmental and 
political challenges that might emerge. 

2011

• Equality Act 2010

• Bribery Act 2010

May First Greek debt bailout

May First coalition government  
since WW2 in UK

September New Zealand earthquakes

2010

January Start of Arab Spring as Tunisian 
government overthrown

March Tōhoku (Japan) earthquake  
and tsunami

July Thai floods

August London riots

•  Government response to consultation 
on Jackson reforms published

A decade of 
change… (cont.)

January Bitcoin v0.1 released

June General Motors files 
for bankruptcy

•  Supreme Court 
opened

2009

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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awareness of the importance of global economic co-operation 
now that the globalisation of the last 20 years has left everyone 
totally interdependent.

“The international dimension is vital for major insurers as they look 
beyond the saturated UK and western European markets. This has 
seen many insurers push into emerging markets in Asia and Latin 
America. It is essential that they balance these opportunities against 
risk, which falls under many headings – regulatory requirements, 
macro-economic volatility, liquidity and exchange rate risk, as well as 
the threat from corruption,” says Faulkner.

Facing up to change
When it comes to technology the only certainty is that the 
advances will be more extensive and more disruptive, and 

will happen faster than most of us ever imagine at the outset. 
Where will the FinTech revolution take us and how will artificial 
intelligence (AI) affect both legal services and the insurance 
industry? Will AI wipe out entire skill sets and further lower the 
barriers to entry into the insurance market?

“The uncertainty created by technology is almost too vast to 
contemplate but we have to face up to it. For instance, with 
the advances in AI and machine learning, running alongside the 
development of driverless cars, we have to ask whether motor 
insurance will even be needed in the future,” says Faulkner.

All of these are potentially high impact critical uncertainties (see 
figure 2) and by grouping them together it is possible to start 
imagining their effect (see figure 3).

March Russia annexes Crimea

September Scots reject 
independence in referendum

• Water Act 2014

•  Mesothelioma Act 2014

2014

Scenario planning: the basics
Scenario planning is not a substitute for business planning. It runs 
alongside established planning processes, but is different in at least 
four key ways:

1 Scenarios focus on uncertainties – issues that we do not fully 
understand. Traditional planning focuses on certainties – the 
known and predictable.

2  Scenarios explore extremities, outside conventional ways of 
thinking about business and the world.

3  Scenarios examine multiple futures, typically between two and four, 
not just one.

4  Scenarios usually describe the future in qualitative, not quantitative 
terms. Some scenarios use quantitative projections, but using 
quantitative illustrations may introduce a feeling of certainty, when, 
in reality, none exists.

 The international dimension is vital for major 
insurers as they look beyond the saturated UK 
and western European markets. 

2012 2013

July Red Cross declares 
conflict in Syria a civil war

October Hurricane Sandy 
hits New York

•  Consumer Insurance (Disclosure 
and Representations) Act 2012

•  Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 
(first ABS approved March 2012)

•  Financial Services Act 2012

July Military coup overthrows 
Egypt’s elected President

November Typhoon Haiyan 
devastates Philippines 

•  Financial Services  
(Banking Reform) Act 2013

•  Damages-Based Agreements 
Regulations 2013

A decade of 
change… (cont.)

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
http://www.dacbeachcroft.com/people/directory/nick-young
mailto:nyoung@dacbeachcroft.com
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It also requires a greater awareness of the impact on insurers’ 
key business partners, says Faulkner, especially if the trend to 
consolidate continues as Solvency II bites: “As insurers and 
brokers consolidate, the pressure builds on their business 
partners – including law firms – to grow and respond both in 
terms of expertise and international capability.

“There may also be a market correction or recognition by 
insurers that there is more in the value equation than simply 
price. There will be some insurers that have had their fingers 
burnt by the collapse of Parabis. Insurers are saying they don’t 
want to keep squeezing rates; they want long-term strategic 
partnerships with people. They need to start focusing on what 
this might look like as we go into the next decade.

“One great trap they must avoid falling into is directing all their 
attention to the new critical certainty of Brexit upheaval and 
ignoring the longer-term critical uncertainties.”

Research for this article was carried out by Dr Robert Davies, Senior Visiting 
Fellow at Cass Business School and author of The Era of Global Transition: 
Crises and Opportunities in the New World, and David Worsfold, writer and 
commentator on the insurance industry.

FOR MORE INFORMATION
To discuss the issues raised in this article, please contact:

Helen Faulkner | Bio
hfaulkner@dacbeachcroft.com

That was then – 2006 in retrospect
If there was a theme running through the issues highlighted in the first 
modest 11-page Market Conditions report ten years ago it was 
‘entitlement’. 2006 was the year the Compensation Act was passed, 
which provided a range of definitions around entitlement to 
compensation (not least for mesothelioma). Alongside that, Parliament 
was debating the Corporate Manslaughter and Homicide Bill, the NHS 
Redress Bill and the Welfare Reform Bill, all of which extended notions 
of entitlement. It had also recently passed the Employment Equality 
(Age) Regulations. The Association of British Insurers had stepped into 
the broader debate about personal injury reform with its joint Care & 
Compensation initiative with Citizens Advice.

In the courts, the first pleural plaques test cases were on their way to 
the House of Lords and an important harassment case involving Guy’s 
and St Thomas’ NHS Trust established that anxiety alone was enough 
to trigger damages without the need for a specific psychiatric injury to 
be diagnosed.

Elsewhere the government’s ten year road safety strategy was being 
turned into the Road Safety Bill – not a mention of driverless cars but it 
did introduce the first rules on the use of mobile phones while driving.

One reminder of just how long some things can take, especially in the 
European Union, was the start of the Solvency II project with a 
confident prediction from the European Commission that it expected 
to implement the Framework Directive by 2008. It was finally (almost) 
fully implemented in January 2016.

Finally, the Law Commission and Scottish Law Commission issued a 
paper in January of that year seeking initial views on the reform of 
insurance contract law. It has now finally been implemented through 
the Consumer Insurance (Disclosure and Representations) Act 2012, 
the Insurance Act 2015 and the Enterprise Act 2016, although the 
paper was suggesting that the reforms might all be introduced by 2010!

January Attack on Charlie 
Hebdo offices in Paris

June Donald Trump launches 
bid for US Presidency

•  Insurance Act 2015

•  Construction (Design and  
Management Regulations 2015

•  Consumer Rights Act 2015

•  Small Business, Enterprise and  
Employment Act 2015

June UK votes to  
leave the EU

• Flood Re launched

• Enterprise Act 2016

• Riot Compensation Act 2016

2015 2016

A decade of 
change… (cont.)

http://www.dacbeachcroft.com/people/directory/helen_faulkner
http://www.dacbeachcroft.com/people/directory/helen_faulkner
https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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Scenario planning: mapping the future of the insurance industry

1 ‘Critical certainties’ can have a high impact, but often draw attention 
away from the real threat of ‘critical uncertainties’

UNCERTAINTY

IM
PA

C
T

Critical 
uncertainties

Critical  
certainties

Many business plans 
focus just here – the 
‘critical certainties’. 

Many businesses shy 
away from the broader, 
less clearly defined 
issues revealed by 
scenario planning.

UNCERTAINTY

Political Economic Socio demographic Technological Environmental Legislation/Regulation

2

IM
PA

C
T

Future of Europe 
post-Brexit

Blockchain

Future of the 
Welfare State

Sharing economy
Healthcare 

transformation

FinTech 
& AI

Global economic 
co-operation

Regional conflicts

Future of global 
economy

Resource shortages
Solvency II Shift of global power

Climate change

Ageing society

Internet of Things

Terrorism/Extremism

Cyber crime

Migration

Inequality

Insurance Act

Mapping some of the big issues facing the insurance industry 
in 2026

Scenario planning includes 
drawing critical uncertainties 
into a few big themes.

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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3

A familiar future
• Slow global growth and the threat of recession 

dominate the political and business landscapes.

• Protectionism returns as governments appeal to 
populist pressures.

• FinTech starts to reshape the insurance sector 
but its impact is limited to payment methods and 
streamlining historic internal processes and more 
routine decision-making. The insurance value chain 
is streamlined, but intact. 

New reality
• Slow global growth and the threat of recession 

dominate.

• UK leaves the EU with poor trade deal.

• UK fragments.

• Uncertainty provides far-sighted insurers an 
opportunity to redefine purpose.

• FinTech/AI Impact is rapid and systemic as business 
leaders look for new pockets of growth. The insurance 
value chain starts to fragment, led by the emergence of 
advanced assisted-driving vehicles heralding  a major 
shift from ownership to product-based insurance.

Revolutionary landscapes
• A new era of global co-operation ushers in a 

period of high global growth.

• The advanced and emerged economies enter the 
next industrial revolution as AI, robotics and big 
data transform industry boundaries.

• The insurance value chain is reengineered. In 
addition to a shift from ownership to product-
based insurance, traditional insurers face the 
challenge that outside players, including social 
media groups, have access to better pricing and 
risk transfer routes than insurers have.

Hay and the sun shines
• Threat of economic instability  

and its potential impact on advanced and emerged 
economies alike heralds  
the dawn of a new era of co-operation.

• Global growth rebounds.

• UK stays in EU or gets EEA deal.

• FinTech starts to reshape the insurance sector but 
its impact is primarily on payment methods and 
streamlining historic processes and routine decision 
making. The insurance value chain is streamlined, but 
intact and recognisable.

LOW GLOBAL GROWTH GLOBAL GROWTH

LO
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H
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N
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N
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Grouping these issues into 
two ‘super uncertainties’ 
enables mapping of 
impacts on the insurance 
industry

Scenario planning: mapping the future of the insurance industry (cont.)

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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Mapping the future…dip in 
to the blue words opposite to 
access our key predictions and 
thought leadership.
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Making predictions about the future  
of the insurance market is not for the faint- 
hearted. Our experts have looked ahead at  
the challenges you may face and produced  
50 focused predictions.

50 predictions

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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In-depth analysis Developments50 predictions

Property

Key developments in 2015/16
• Enterprise Act 2016
• Flood Reinsurance Regulations 2015 
• Insurance Act 2015
• Riot Compensation Act 2016 / Mayor’s Office for Policing 

and Crime v Mitsui Sumitomo Insurance Co (Europe) Ltd (1) 
Tokio Marine Europe Insurance Ltd (2) and others

• Third Parties (Rights against Insurers) Act 2010

 The application of proportionate remedies to liability claims 
under the Insurance Act is going to cause many practical 
issues… Insureds are likely to want far more involvement in 
choosing lawyers and handling negotiations. 

Conflict management vital under the 
Insurance Act 2015

The application of proportionate remedies to liability claims 
under the Insurance Act is going to cause many practical issues. 
With insurers paying, for example, half of any compensation, 
half of the claimant’s legal costs and expenses and half of the 
insured’s own defence costs following a commercial insured’s 
non-disclosure, insureds are likely to want far more involvement 
in choosing lawyers and handling negotiations. Issues may also 
arise where there are competing drivers causing opposing views, 
for example reputation concerns. Situations will need to be dealt 
with on a case by case basis and solicitors will need to ensure 
clear agreements and procedures are in place to manage any 
potential conflicts, while also ensuring any following market and 
reinsurers are in the loop.

The Internet of Things: cutting-edge 
monitoring as standard

Innovation will be the new normal as monitoring through the 
Internet of Things (IoT) moves from the boiler in your smart 
home to large scale industrial processes. In turn, the role of 
insurance is set to change from reinstatement to prevention. 
Products will be developed that not only notify a leak as it 

happens but warn of the event in advance of it happening. With 
a reduction in incidents may also come a reduction in premiums, 
but there is also great opportunity. This technology offers insurers 
a far closer, real-time, continuous engagement with their insureds. 
As insurers review policies and procedures in light of recent 
insurance legislation, they also need to review how they use these 
technological developments to assess risks individually. It is crucial 
for insurers to manage their customer relationships now, clearly 
explaining what is expected and sharing learning and experiences. 
Just watch out for the tech companies eyeing insurers’ market, 
data and relationships.

Late payment claims will become common 
from 2017/18

Claims for damages for late payment of insured losses will 
become common in policy coverage claims in 2017/18. With 
the Enterprise Act provisions applying to policies incepted or 
renewed from 4 May 2017, claims under such policies are likely 
to be accompanied by demands for damages with little concern 
about the evidence in support. It will be relevant in every 
negotiation and mediation despite the Law Commission finding 
no evidence of systemic late payment. Until we receive judicial 
guidance on such claims, this risk is unlikely to go away.

Nick Young
Partner | Bio
nyoung@dacbeachcroft.com

Wake up call for landlords as energy 
efficiency standards threaten investment

With less than two years before the Minimum Energy Efficiency 
Standards start to bite in April 2018, insurers need to ask both 
residential and commercial landlords more specific questions about 
energy efficiency and occupancy. Insurers also need to consider the 
impact on their reinstatement provisions. Investors with energy-
inefficient commercial buildings or residential property will need 
to take action now or risk their portfolio becoming unmarketable. 
A reduction in let property may in turn cause overcapacity and a 
softening of the insurance market. 

http://www.dacbeachcroft.com/people/directory/nick-young
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Product Liability, Safety & Recall 

Fatal French clinical trial will see tighter 
safety guidelines introduced 

Safety guidance for clinical trials is likely to be toughened and 
insurers need to be ready to respond. One volunteer died and 
five were hospitalised after taking part in a phase one trial for 
a new medicine manufactured by the Portuguese company 
Bial and tested by the French trial organiser Biotrial. The drug 
was intended for pain relief, anxiety and conditions such as 
Parkinson’s Disease. Although earlier volunteers had no ill 
effects, six later volunteers suffered brain injuries when the dose 
was escalated. Once the matter has been fully investigated, 
regulators will need to consider how best to increase doses and 
when to impose a maximum cap to safeguard the well-being of 
volunteers in future trials. 

Product recall projection given 
government review

The independent UK Consumer Product Recall review by Lynn 
Faulds Wood was published in February 2016. It highlighted 
problems with traceability, consumer engagement and 
enforcement and asked how manufacturers and retailers could 
best reach consumers and ensure more respond. What about 
enforcement and the perception that rogue traders can still 

cut corners? Recommendations include setting up a central 
product safety agency, better funding of Trading Standards and 
reintroducing a national injury database to track injuries attributed 
to products. Without government support, new agencies or 
databases are unlikely. Expect instead a focus on how technology 
– including the Internet of Things – could help to trace recalled 
products, meaning that the system places less reliance on 
consumers acting on recall publicity.

Emissions scandal – manufacturers caught in 
the headlights

There will be greater scrutiny of manufacturers’ claims for 
their products as information continues to emerge about the 
VW emissions scandal, with litigation starting in the US and 
Germany. VW has agreed a buyback scheme in the US but this 
may not be enough to prevent further expensive litigation. 
Questions have been asked about other manufacturers and 
Mitsubishi has admitted issues with fuel economy data in 
Japan. However, this is not necessarily the peak of a spike in 
claims activity for insurers of manufacturers, in the absence of 
injury, damage or safety risk. Underwriters are likely to ask more 
questions about how manufacturers ensure compliance and 
how products are designed to pass official standards. 

 Expect a focus on how technology – including the 
Internet of  Things – could help to trace recalled 
products, meaning that the system places less reliance 
on consumers acting on recall publicity. 

Wendy Hopkins
Partner | Bio
whopkins@dacbeachcroft.com

Key developments in 2015/16
• Consumer Rights Act 2015
• Insurance Act 2015
• Product Safety and Market Surveillance Package
• MT Hojgaard A/S v E.ON Climate & Renewables UK Robin 

Rigg East Ltd and another

http://www.dacbeachcroft.com/people/directory/wendy_hopkins
http://www.dacbeachcroft.com/people/directory/wendy_hopkins
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Construction & Engineering

 Construction insurers must expand their survey 
horizons and impose a regime of constant risk 
improvement to avoid account deficits – small slips 
can result in large losses. 

David Bear
Partner | Bio
dbear@dacbeachcroft.com

Apprenticeship levy is too little, too late to 
address skills shortages

In January 2016, with annual growth of 2.5% forecast for the 
construction sector, it was estimated that 232,000 new UK 
construction jobs would be created in the next five years, leading 
to calls for more trained workers. Contractors currently face 
serious skills shortages in bricklaying, carpentry and other services 
and demand for skills post-Brexit is likely to remain high. The new 
apprenticeship levy due in April 2017 seems too little, too late: the 
industry and its insurers may bear the consequences. Contractors 
have been increasingly reliant on unskilled migrant workers to fill 
the gaps and keep projects on target. Language issues and the 
variation in international construction practices have brought a 
host of health and safety risks, a potential increase in accidents 
and more defect and damage notifications. The future supply of 
migrant labour is unclear but these issues are likely to continue 
and a loss of reputation will follow. In these changing times an 
eagle eye on the use of the qualification framework, and a more 
diligent, broad-ranging approach to supervision are now an 
essential daily reality as the demands of projects increase.

Modern methods of construction may be the 
future but what are the risks?

There is a serious shortage of low cost housing resulting in a 
relentless search for faster, more economic ways to produce 
sustainable buildings. The answer could lie in new methods of 
working, off-site fabrication and the modern use of traditional 
materials. These may, however, bear additional risks for insurers. 
For example, greater use of timber increases fire risks; the 
erection of straightforward components by unskilled labour 
may result in defective connection of pre-fabricated panels 
and pipes; processed assembly replacing specialist trades may 
also undermine fire protection and compartment integrity; 
and minor pod assembly damage may require whole pod 
replacement. Additional precautions are required to avoid 
many of the simple pitfalls. While weak premium growth will 
not support prescriptive or exclusory conditions, construction 
insurers must expand their survey horizons and impose a 
regime of constant risk improvement to avoid account deficits 
– small slips can result in large losses. 

Building Information Modelling raises cyber 
security concerns

The insurance market’s march towards comprehensive cyber 
cover is yet to fully pervade the construction first-party sector, 
but it is a journey the sector will soon have to make. The drive 
towards a common data environment now permeates every 
constituent of the construction process. The use of broadly 
accessed electronic data platforms (by owners, consultants 
and contractors) for all project information aids the coherent 
collaborative delivery of any modern construction project. The 
process has unremitting logical appeal but there is a darker 
perspective. Reliance on a broad interconnected wireless 
environment presents cyber security implications, especially as 
the diverse range of organisations sharing information possess 
differing levels of cyber security and awareness. Damage caused  
by malware (physical and financial) may arise through external 
or internal threats. A corrupted Building Information Modelling 
data network may severely disrupt operations in territory not 
covered by traditional insurance indemnities.

http://www.dacbeachcroft.com/people/directory/david-bear
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https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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More regulation, larger fines and higher 
defence costs indemnity 

Construction companies are beginning to recognise exposure 
to new regulations and, importantly, escalating fines for breach. 
The revised Construction (Design and Management) (CDM) 
Regulations 2015 carry a greater risk of criminal prosecution 
and reputational sanction following a site incident. Health 
and Safety Executive and local authority prosecutions have 
remained at constant levels in recent years but are now 
predicted to rise under the new CDM regime. CDM fines 
will be calculated under new sentencing guidelines and will 
involve much higher sums. While these cannot be insured, 
liability policies will more regularly be called upon to meet 
substantial legal expenses in the robust contests arising from 
such prosecutions.

Key developments in 2015/16
• Construction (Design and Management) Regulations 2015
• Modern Slavery Act 2015
• Brit UW Ltd v F&B Trenchless Solutions Ltd
• SSE Generation Ltd v Hochtief Solutions AG and another
• Building Information Modelling

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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Marine, Energy & Transport

 Piracy continues to be one of the main threats  
to global shipping and the marine insurance  
market. Constant vigilance is required to manage 
volatile exposures. 

Anthony Menzies
Partner | Bio
amenzies@dacbeachcroft.com

Cyber attacks will intensify in the marine 
market

While the advent of crewless vessels may be some way off, 
modern vessels and ports are increasingly automated, using 
remotely accessible interconnected systems that make 
them vulnerable to cyber attacks. The shipping industry has 
been slow to react but is now taking steps to respond to 
this risk, most recently evidenced by the publication of ‘The 
Guidelines on Cyber Security onboard Ships’ in January 2016, 
jointly produced by BIMCO, ICS, CLIA, INTERCARGO and 
INTERTANKO. 

There remain few reported incidents of marine losses arising 
from cyber attacks, but these are only likely to grow as reliance 
on remote access automated systems increases. In the short 
term, losses are expected to be relatively small in scale (such 
as theft of cargo or damage to computer systems infected by 
malware), but it is widely accepted that significant physical 
damage losses will materialise in the future. 

Marine insurers need to start considering how best to advise 
their clients on these emerging exposures, as well as developing 
innovative products that not only offer cover but also provide 
services on how best to manage cyber attack loss events. 

Piracy likely to increase as geographical  
focus shifts

Piracy continues to be one of the main threats to global shipping 
and the marine insurance market. Constant vigilance is required to 
manage volatile exposures. Piracy is likely to return to the Indian 
Ocean unless an international naval presence can be maintained. 
While impressive results have been secured by armed guarding, 
Best Management Practices Version 4 and naval intervention, any 
withdrawal of support is likely to have significant consequences. 
In the meantime, piracy continues to escalate in the west coast of 
Africa, China and South East Asia, where difficulties with under-
reporting exacerbate the problem. Elsewhere, the Gulf of Guinea 
initiative hopes to replicate the results achieved in the Indian Ocean.

Problems on the horizon for decommissioning
The lack of a market standard wording for 

decommissioning, along with the serious concerns regarding 
environmental losses arising during the decommissioning 
process, is likely to cause significant problems for insurers. Many 
major North Sea structures are still in operation over 40 years 
after construction. More than 5,000 wells and 475 platforms are 
expected to be decommissioned over the next 30 years in the 
North Sea alone. The maturity of such structures and the impact 
low oil prices have had in restricting maintenance programmes 

mean this is a particularly difficult area of risk to evaluate. There will 
be pressure to adopt a market-wide approach to decommissioning 
akin to the existing offshore construction market wording. 

Increased focus on managing potential 
exposures to large cargo losses

Catastrophe modelling, exclusions and sub-limits will increase 
as methods of analysing and minimising cargo exposures are 
explored further. This is particularly the case in relation to vulnerable 
geographic regions and areas of dense static port warehousing. The 
Tianjin Port disaster has shown the market that there are still more 
lessons to learn after Hurricane Sandy. The current estimates of losses 
range from US$1 billion to US$3.5 billion although, if the speculation 
regarding cyanide contamination is borne out, they could be as 
high as US$6 billion. The introduction of tougher underwriting 
approaches is likely to encounter significant resistance from insureds. 

Key developments in 2015/16
• Insurance Act 2015
• Enterprise Act 2016
• AXA Versicherung AG v Arab Insurance Group (B.S.C.)
• Versloot Dredging BV and another v HDI Gerling Industrie 

Versicherung AG and others (the DC Merwestone)
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Directors’ & Officers’ and Financial Institutions

 For any enterprise that has not already reviewed 
its anti-corruption compliance framework, its 
directors should be aware that they are operating  
in a minefield. 

William Allison
Partner | Bio
wallison@dacbeachcroft.com

Directors face increasing exposure to 
innovative shareholder actions

While historically shareholder actions against directors in the UK 
have been limited, as directors owe their duties to the company 
and not to the individual shareholders, the legal landscape is 
changing and the potential for directors’ exposure is expanding. 
What would have appeared an impossibility in the UK a few 
years ago, may seem a little less far-fetched today. Recent times 
have seen several high profile financial scandals including RBS 
and Tesco, which have involved serious allegations being made 
by shareholders against both companies and their directors.

The shareholders in both RBS and Tesco are represented by 
specialist claimant law firms and backed by litigation funding. 
The shareholders are respectively pursuing (different, but similar) 
novel claims against the directors for alleged breaches of the 
Financial Services and Markets Act. The increased presence of 
litigation funders, working with specialist claimant law firms, 
prepared to explore innovative claims against directors, has 
resulted in a growth in shareholder claims in other jurisdictions. 
If the claimants are successful in the RBS and Tesco cases, we are 
likely to see greater numbers of such actions in the UK as well. 

Bribery and anti-corruption measures are  
a minefield for directors and officers 

Over the last few years, many countries have increased efforts 
to reduce the economic impact of bribery and corruption, 
with new anti-bribery laws and mechanisms for reporting 
concerns to law enforcement agencies. Domestically, these 
efforts are now bearing fruit and have had time to bed in, 
but the government may broaden its powers further still by 
introducing new ‘failure to prevent’ criminal offences to tackle 
economic crime.

Attention is now turning to international convergence and 
an increased co-operation between relevant agencies. For 
directors of international businesses the exposure to potential 
investigations or proceedings will inevitably increase. For any 
enterprise that has not already reviewed its anti-corruption 
compliance framework, its directors should be aware that 
they are operating in a minefield. Insurers should become 
increasingly attentive when providing cover to directors of 
global businesses, working with clients to understand the extent 
of their exposures. 

The obligation to appoint whistleblowing 
champions puts the issue firmly on board 

agendas 
New rules introduced in 2016 for many financial institutions 
oblige them to appoint a ‘whistleblowing champion’. The new 
whistleblowing rules require firms to establish, implement 
and maintain appropriate arrangements for disclosure by 
whistleblowers. The whistleblowing champion must be a 
senior manager or director and will be responsible for the 
effective introduction of systems by September 2016. It is 
likely that, where a system fails, regulators will focus on the 
role played by the whistleblowing champion, resulting in 
individual responsibility for regulatory breaches. Guidance 
from the Chartered Insurance Institute recommends reviewing 
appropriate ethics codes, or putting them in place if they do 
not yet exist. As well as placing new demands on insurers as 
regulated entities, this may also potentially lead to an increase 
in claims against directors, and insurers will expect to see 
strong, positively enforced codes of ethics in place.
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Deferred prosecution agreements will see an 
increase in prosecution of senior managers 

and directors 
Deferred prosecution agreements (DPAs), first introduced 
in February 2014, have got off to a slow start, with the first 
reported DPA (Serious Fraud Office v Standard Bank Plc) 
receiving court approval in November 2015. However, the 
second DPA was reported in July 2016 and reports suggest 
that there is a queue of companies interested in negotiating 
terms with the Serious Fraud Office. No individual prosecutions 
followed in the UK as a result of the Standard Bank DPA, 
although the Statement of Facts filed with the DPA identified 
potentially corrupt behaviour of individuals based in Tanzania, 
where investigations have commenced. The process of 
negotiating and gaining court approval of a DPA encourages 
firms to highlight the roles played by individuals, who then are 
at obvious risk of personal prosecution. As more DPAs are likely, 
so therefore are increased numbers of resulting prosecutions of 
senior managers and directors. 

Directors will be held to account for cyber 
attacks

Despite an already alarming frequency of serious cyber attacks 
on businesses, claims against directors and officers have to date 
remained low. It is likely, however, that with increased severity 
and business interruption losses in the wake of an attack rising, 
attention will begin to turn towards the culpability of directors 
with responsibility for IT security. We have historically seen 
retrospective interest from regulators in the actions of financial 
institutions following breaches with the potential to severely 
impact the financial markets. As a result, many firms will now 
have a dedicated board member with responsibility in this area, 
who will be in the firing line should an attack occur. 

Key developments in 2015/16
• Insurance Act 2015
• Small Business, Enterprise and Employment Act 2015
• Eclairs Group Ltd (1) Glengary Overseas Ltd (2) v JKX Oil & 

Gas Plc and others
• Serious Fraud Office v Standard Bank Plc
• Financial Conduct Authority rules on whistleblowing

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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Cyber & Data Risk

 Suffering a data breach is never a good thing but it 
is nothing compared with the public relations disaster 
that will follow if it emerges later that the company 
chose to keep regulators or customers in the dark. 

Hans Allnutt
Partner | Bio
hallnutt@dacbeachcroft.com

Increased awareness of operational cyber risk 
and business interruption should increase 

demand for insurance cover
While the majority of headlines surrounding cyber attacks have 
focused on data breaches, the number of publicised cyber 
business interruption events will increase. 

Businesses can be interrupted by cyber incidents in a variety of 
ways, including ransomware, denial of service attacks and 
human error. Criminals and malicious individuals know that 
organisations across all sectors are now almost entirely 
operationally dependent on electronic systems and that they 
can effect a significant impact on a business through simple and 
publicly available cyber attack methods. 

In January 2016 Lincolnshire County Council lost access to its 
systems for over a week due to a relatively basic cyber attack. 
Such incidents and accompanying publicity are set to grow and 
stimulate demand for business interruption cover under cyber 
insurance policies.

Publicly acknowledging data breaches may 
reduce corporate reputational damage

Increasing numbers of highly publicised data breaches and 
the impending mandatory breach notification requirements 
of the General Data Protection Regulation (GDPR) are setting 
the scene for companies to be more inclined to publicly 
acknowledge data breaches as part of a planned response to 
manage reputational damage. 

The GDPR will come into full force and effect in May 2018 and 
most companies in the UK and Europe do not legally have 
to notify breaches until that date. (The earliest date for Brexit 
currently appears to be towards the end of 2018, so roughly six 
months after the GDPR – see the GDPR entry in the Legislation 
section.) However, there is an increasing desire to follow 
regulatory guidance and be seen to do the right thing in order 
to protect corporate reputation. Suffering a breach is never a 
good thing but it is nothing compared with the public relations 
disaster that will follow if it emerges later that the company 
chose to keep regulators or customers in the dark.

Is cyber insurance the natural home for cyber 
crime cover?

In the last 12 months, we have seen the number of publicised 
cyber crime incidents increase. These include criminals using 
‘Dear CEO’ phishing emails and spoof email accounts to trick 
victims into transferring funds or disclosing financially sensitive 
information. It is notable that while these crimes are labelled as 
a cyber risk due to their electronic methods, they are often just 
traditional duping crimes that simply exploit the weakest link: 
the human element. 

The question is whether such losses ought to be insured under 
traditional crime policies or whether this is a new emerging risk 
which ought to fall to cyber policies. It remains to be seen how 
insurers and brokers determine where the risk should fall. 
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It is a matter of when, not if, a systemic cyber 
event will occur

Lloyd’s, the Prudential Regulation Authority and many 
industry bodies have published realistic disaster scenarios in 
order to stress-test resilience against systemic cyber attacks 
and their financial effect. The ‘Business Blackout’ scenario, in 
which Cambridge University studied the potential financial 
consequences of a cyber attack on the US power grid, estimated 
the total financial impact on the US economy at $243 billion 
with a potential to rise to $1 trillion. 

Despite these hypothetical scenarios being based on smaller 
real events, there is no publicised example of a systemic cyber 
event. Many cyber commentators believe that it is a matter of 
when, not if, an event will occur. While no-one wants to see 
a catastrophic occurrence such as envisaged by the ‘Business 
Blackout’ scenario happen, we predict that we will see a small-
scale systemic cyber event in the short to medium term.

Key developments in 2015/16
• General Data Protection Regulation
• Investigatory Powers Bill
• Network and Information Security Directive
• Google Inc v Vidal-Hall and others
• Schrems v Data Protection Commissioner

https://sites-dacb.vuturevx.com/110/3765/uploads/imct-report-2016-print.pdf
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Professional Liability

 Brokers must be equipped to advise their clients on 
suitable cover for their cyber and other emerging 
risks, as they may not be aware of the data risks faced 
by their business or the increasing choice of insurance 
products covering these risks. 

Patrick Hill
Partner | Bio
phill@dacbeachcroft.com

Modern day risks for insurance brokers and 
intermediaries – a changing landscape 

Insurance brokers will continue to be a soft target when insurers 
decline claims. It is hoped that implementation of the Insurance 
Act 2015, and the introduction of more proportionate and less 
draconian remedies for insurers, will mitigate the severity of 
claims against brokers. However, brokers will face new challenges 
as a result and will be required to give additional advice to 
policyholders to reflect the changes in law. For example, brokers 
will need to advise on the scope of fair presentation to insurers 
at policy inception and renewal. Brokers must be equipped to 
advise their clients on suitable cover for their cyber and other 
emerging risks, as they may not be aware of the data risks faced 
by their business or the increasing choice of insurance products 
covering these risks.

Increased regulatory activity from the 
Financial Reporting Council affecting 

auditors
A little-heralded regulatory expansion of the Financial Reporting 
Council’s (FRC) powers will shine a brighter light on corporate 
governance. On 17 June 2016, the accountancy regulator 
gained new investigatory powers as the UK implemented the 
EU Audit Directive and Regulations. The FRC will regulate the 
audits of all ‘public interest entities’, being entities with securities 
admitted to trading on a regulated market, banks, building 
societies and insurers. With enhanced powers to approach 
third parties directly for information, it is no longer dependent 
on information gateways with other regulators. Quite what 
impact this will have on the City is unclear, but expect to see 
greater prominence given to FRC investigations, particularly 
those focused on audits. The FRC has said these changes will be 
accompanied by a new forward-looking focus on maintaining 
and enforcing professional standards.

Small independent financial advisers under 
pressure

Smaller financial advice firms will continue to exit the 
market, consolidate or join larger advice networks. Since the 
Retail Distribution Review three years ago, standards and 
professionalism have increased but adviser numbers have fallen 
substantially and this trend looks set to continue. Consumers 
have an increasing need for financial advice but that advice 
is expensive to provide and there is a widespread public 
distrust of the financial services sector. This means consumers 
are increasingly making decisions with no or partial advice 
and using online resources of variable quality. Claims against 
independent financial advisers appear to be on the decline but 
advisers remain concerned about future liabilities, the approach 
of the Financial Ombudsman Service to complaints and the 
impact of Financial Services Compensation Scheme levies. 
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Dangers for litigants, exposures for lawyers in 
rising court fees

The recent dramatic increase in court fees for civil litigation is 
leading to some shady practices by claimants who are obliged 
to pay the necessary court fee but unable to afford it. The 
current maximum court fee is £10,000 for issuing claims over 
£200,000 in value.

In Lewis and others v Ward Hadaway, a multi-claim action 
where DAC Beachcroft acted for the defendants, artificially low 
statements of value were declared by the claimants’ solicitors, 
allowing proceedings to be issued initially with a low court fee, 
only to be amended later with an increased fee paid. When 
challenged, it was held that this was an abuse of process. The 
defendants were granted summary judgment in those cases 
where limitation would have expired but for the abuse.

Our experience is that this practice has been repeated 
elsewhere, leading to potential opportunities to seek summary 
dismissal of claims improperly issued, but also consequential 
potential exposure for the claimants’ solicitors involved.

Key developments in 2015/16
• Construction (Design and Management) Regulations 2015
• Insurance Act 2015
• AIG Europe Ltd v OC320301 LLP & The Law Society
• Ocean Finance & Mortgages Ltd and another v Oval Insurance 

Broking Ltd
• Solicitors’ professional indemnity insurance
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Reinsurance

  With the apparently ever-increasing number of 
high profile corporate scandals, there is a significant 
risk of accumulation of losses in particular sectors. 

Julian Miller
Partner | Bio
jmiller@dacbeachcroft.com

Key developments in 2015/16
• Insurance Act 2015
• Enterprise Act 2016
• AXA Versicherung AG v Arab Insurance Group (B.S.C.)

Enterprise Act will impact reinsurers
Whether damages for late payment by insurers resulting 

from the Enterprise Act 2016 are covered by reinsurance will 
not always be clear cut. Cases where the reinsurer itself is liable 
to a reinsured for damages for late payment are expected to be 
rare. The bigger question is when reinsurers will be expected to 
indemnify a reinsured who has paid out such damages to the 
underlying insured. Disputes about this are expected as different 
approaches will be required depending on the circumstances. 
Where a reinsurer exercises claims control, it can expect to 
indemnify the reinsured if this has led to the liability. But if there 
are follow-the-settlements provisions, it may be reasonable for 
the reinsurer to exclude this liability, taking care to conform with 
the provision of the Insurance Act where it seeks to do so. It is 
unlikely that one approach will fit all with differences arising for 
particular classes of business or types of reinsurance. 

Accumulated losses from corporate scandals 
may affect reinsurers

With the apparently ever-increasing number of high profile 
corporate scandals, there is a significant risk of accumulation 
of losses in particular sectors. Benchmark interest rate rigging 
in financial services, diesel emission cheat devices in the motor 

industry and bribery and corruption in sporting bodies are just 
a few of the headline-grabbing scandals we have seen recently. 
Aggregation issues are nothing new in the reinsurance market, 
and underwriting analysis and wordings have developed to 
protect against catastrophic accumulation of risk. Losses arising 
from a widespread corporate scandal, though, may aggregate 
in unexpected ways. At an insurance level, for instance, in the 
Directors’ & Officers’ market, market-wide problems are often 
excluded. However, that will not in itself stop an accumulation  
at the reinsurance level. 

Untested cyber exposure will impact 
reinsurers

Drafting new wordings and adapting existing policies to include 
cyber cover has been a key focus over the last year and will 
continue to be so. This reflects significant activity in the London 
Market, where such cover is largely untested. It will take time 
for claims to arise and disputes to emerge where the parties’ 
expectations over the cover provided are not aligned. 

This will in turn impact reinsurers. The media is filled with 
reports of cyber breaches, and company directors across all 
lines of commerce must consider the necessity of cover. As 

and when claims come in, they have the potential to trigger 
reinsurance protections. The questions which arise will reflect 
reinsurance concerns more generally. Will the cover be back-
to-back, especially in relation to exclusions? How will claims 
aggregate? Will conditions precedent in the reinsurance 
protections be satisfied? Will the reinsuring clauses align with 
the cover provided? 

Inevitably some carriers and reinsurers will be in for unwelcome 
surprises and it is important to ensure that wordings are tightly 
drafted and coherent, and reviewed regularly, as this class of 
business matures.
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Medical Malpractice

  The government shows no sign of abandoning 
plans to implement fixed costs for clinical negligence 
claims… If implemented, insurers should welcome the 
certainty of predictable and fixed costs. 

Simon Perkins
Partner | Bio
sperkins@dacbeachcroft.com

Key developments in 2015/16
• Insurance Act 2015
• Knauer v Ministry of Justice
• Williams v The Bermuda Hospitals Board/Sido John v Central 

Manchester & Manchester Children’s University Hospitals NHS 
Foundation Trust

• Procedure

Expect causation disputes and greater 
interplay with multiple co-defendants

2016 has already seen a raft of significant cases on causation. 
This is always an important area for disputes in medical 
malpractice and will continue to feature heavily as parties 
grapple with the various inferences drawn by the judiciary when 
assessing causation, often on a fact-sensitive basis. The advent 
of Qualified One-way Cost Shifting will continue the trend of 
claimants including multiple healthcare defendants in litigation, 
which will make causation more complicated. The trend of 
multiple defendants highlights the need for early evaluations of 
causation, apportionment and vicarious liability, so that insureds 
unnecessarily included in proceedings give themselves the best 
opportunity of being extricated on good terms.

Fixed costs in medical malpractice will be 
introduced 

The government shows no sign of abandoning plans to 
implement fixed costs for clinical negligence claims. A public 
consultation is still to be carried out, but it is expected that 
a scheme limited to damages up to a specified value will be 
introduced in the next 12 months. If implemented, insurers 
should welcome the certainty of predictable and fixed costs. 

However, if claimant solicitors use the introduction of fixed 
costs to abandon their triage of meritorious claims, we may 
expect an increase in notifications and claims overall (including 
those without merit), and/or an increase in claims brought by 
litigants in person.

Increased claims in the wake of greater 
co-operation between coroners and 

regulators
The Care Quality Commission (CQC) and the Coroners’ Society 
have introduced a Memorandum of Understanding which 
points to the potential for greater co-ordination between 
regulators and coroners. There will be a greater exchange of 
information and an onus on coroners to notify the CQC as early 
as possible when they have concerns about a patient’s care or 
treatment. In effect, there will be an earlier possible trigger point 
for either inspection of or regulatory action against insured 
healthcare providers, and an increased potential for regulators 
to become involved in inquests. Insurers should therefore 
consider the scope of defence costs for regulatory proceedings 
and inquests in their wordings, and brace themselves for a 
potential increase in notifications (and at an earlier stage) while 
this process beds in.
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Insurance Advisory

  Even post-Brexit, there will be compelling practical 
reasons why UK data protection law should continue 
to mirror closely, if not exactly, EU law in this area, so 
UK organisations should not see Brexit as a reason to 
delay their GDPR implementation plans. 

Mathew Rutter
Partner | Bio
mrutter@dacbeachcroft.com

Revolution in company law will promote 
Insurance Linked Securities 

We will soon see the launch of the first UK-domiciled 
Insurance Linked Securities (ILS) deal, most likely a collateralised 
reinsurance structure. 

HM Treasury is consulting the market on new legislation, which 
it expects to be in place by the end of autumn 2016. This will 
enable the creation of protected cell companies in the UK and 
shows the government’s keen appetite to stimulate ILS business 
in the London Market. The revolution in English company law to 
allow UK protected cell companies will be limited to insurance 
and reinsurance business. 

Bermuda is already a mature market for ILS catastrophe risks and 
the UK should be wary of simply trying to replicate it. London’s 
entrepreneurial approach to underwriting will find a creative 
outlet in ILS solutions not yet established in other parts of the 
world. It is also possible that the new UK structure could give a 
new spin to alternative investments and fixed income securities. 
Our prediction is that credit risk and life assurance businesses 
have the greatest UK ILS potential.

The General Data Protection Regulation may 
not bring expected harmonisation

One of the key aims of the General Data Protection Regulation 
(GDPR) is to harmonise data protection law across member 
states, moving from a Directive to a Regulation. It was praised 
as an opportunity to rid Europe of its web of national data 
protection laws. However, eagle-eyed readers of the final text 
have counted a total of 61 Articles that allow member states 
flexibility to adapt the GDPR. Several of these are in areas of 
concern for insurers such as the right not to be subject to 
profiling. 

We know from experience that national data protection 
regulators range in approach from the very strict (eg, Germany) 
to the more pragmatic (eg, the UK). If used by member states, 
this flexibility could mean that businesses still need to obtain 
specialist data protection advice in different jurisdictions. We 
predict that the vision of a fully harmonised data protection 
regime across the EU may not be quite as clear as first thought. 

From a UK perspective, it should be noted that the GDPR will 
come into force on 25 May 2018, roughly six months before the 
earliest expected date on which Brexit might occur. Even post-

Brexit, there will be compelling practical reasons why UK data 
protection law should continue to mirror closely, if not exactly, 
EU law in this area, so UK organisations should not see Brexit as 
a reason to delay their GDPR implementation plans.

Risk of complacency over preparation for 
Insurance Distribution Directive 

The European Commission’s claim that implementation of 
the Insurance Distribution Directive (IDD) will result in a 
modest average annual cost of €730 per firm, together with 
the UK’s earlier ‘gold-plating’ of the 2002 Insurance Mediation 
Directive, may have lulled some UK firms into assuming that 
the preparation required to meet compliance with the IDD will 
be limited. We expect several new IDD provisions, in particular 
the information disclosure and the product oversight and 
governance requirements, to require insurance distributors 
to update their sales processes and for there to be a direct 
impact on the cost of sales as a consequence. Given the lead 
time required to effect such changes, insurance distributors 
need to be turning their minds to how such changes will be 
implemented very soon.
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Key developments in 2015/16
• General Data Protection Regulation
• Insurance Distribution Directive
• Markets in Financial Instruments Directive II and Packaged 

Retail and Insurance-based Investment Products Regulation
• Senior Insurance Managers Regime
• Schrems v Data Protection Commissioner

The IDD must be transposed into national law by 23 February 
2018. The Financial Conduct Authority issued a statement 
following the UK referendum saying that firms must continue 
with implementation plans for EU legislation that is still to come 
into effect. 

Competition Act enforcement actions 
against regulated firms anticipated

The Financial Conduct Authority (FCA) will start taking 
Competition Act enforcement actions against regulated firms. 
The FCA’s powers now extend to ensuring that the financial 
markets it regulates work effectively. An example of how this 
translates into policy comes in the FCA’s pilot project to publish 
‘scorecards’ tracking how often consumers are likely to claim on 
a product, how likely those claims are to be accepted and the 
average claim payout.

The FCA announced in March 2016 that it was at the early 
stages of a Competition Act investigation and cited particular 
concerns arising out of its recent Retirement Income Market 
Study. Insurers and brokers would be well advised to remind 
themselves of their duties under competition law and consider 
whether their existing controls are sufficient.

FinTech and InsurTech will gain real traction 
in the insurance market

Identifying winners is always difficult, but the wave of FinTech 
developments disrupting the UK banking sector will increasingly 
wash over into insurance. This will change the way individuals 
and businesses buy insurance and the way insurers handle claims. 
It will also have a wider impact in terms of the risks that insurers 
are covering and the range of risk mitigation tools available to 
insureds. 

The key characteristics of FinTech that the insurance sector should 
have in mind are that disruption often comes from outside the 
sector – think of Apple Pay or Google self-driving cars – and that 
individual developments may be small but the cumulative effect 
can be huge. It is essential to keep close to developments to avoid 
being left behind or blindsided by them.
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Casualty

 Unless the claimants and the professional 
enablers of their claims face substantial penalties, 
dishonest claims are unlikely to be deterred. 

Tom Baker
Partner | Bio
tbaker@dacbeachcroft.com

The Taskforce’s recommendations – a step in 
the right direction

Following the implementation of section 57 of the Criminal 
Justice and Courts Act 2015 on fundamental dishonesty, and 
in the light of the Insurance Fraud Taskforce’s final report, the 
impact of fraudulent claims and the desire to penalise claimants 
who present them has clearly been on the government’s 
agenda. 

It is clear that a significant proportion of claims presented, for 
example many noise induced hearing loss claims, are suspected 
of having no merit from the outset, a belief supported by the 
speed with which they are withdrawn when challenged. 

The Civil Justice Council’s proposals on the extension of fixed 
costs into noise induced hearing loss claims, combined with 
the proposals of the Insurance Fraud Taskforce, should see a 
reduction in the proportion of unmeritorious claims presented 
in the future. Unless the claimants and the professional enablers 
of their claims face substantial penalties, dishonest claims are 
unlikely to be deterred.

Employers’ liability following section 69 – has 
the playing field been levelled?

This should be the year in which we start to see the extent 
to which the Enterprise and Regulatory Reform Act 2013 has 
changed the landscape of employers’ liability claims. Section 
69 of the Act, which provides that breaches of health and 
safety regulations committed after 1 October 2013 do not 
found an injury claim unless they expressly state that they do, 
was predicted by some of its opponents as a return to the 
days before Groves v Lord Wimborne, the nineteenth century 
judgment which established that legislation protecting safety in 
the workplace can give rise to an action for breach of statutory 
duty by a person for whom the protection was intended.

As health and safety standards have improved, the standard 
against which negligence will be measured will often be akin to 
that imposed by statutory duties. As the third anniversary of 
the legislation coming into force passes, more and more cases 
to which it applies will be brought before the courts.

Brexit may see the Act have further impact as, at present, 
employees of emanations of the state have the ability to 
found their claims on breach of directives. The result has been 

described as ‘two-speed justice’, as such employees may have 
valid claims where others do not. On leaving the European 
Union, the directives should cease to have direct effect on 
emanations of the state, removing the entitlement of employees 
to rely on them in personal injury claims and levelling the 
playing field for all claimants.
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Unexpected consequences of the Autumn 
Statement

The Chancellor’s 2015 Autumn Statement showed the intention 
of the government to increase the small claims track limit for 
personal injury claims from £1,000 for pain, suffering and loss of 
amenity to £5,000.

For many years, awards for pain, suffering and loss of amenity 
of less than £1,000 have been rare, and the concern is that the 
increase in the small claims track limit will lead to an increase in 
court awards to bring the majority of claims above the £5,000 
base-line.

A second consequence of the increase is expected to be a rise in 
the number of unrepresented litigants and claimants supported 
by claims management companies, which may cause additional 
work for insurers and an increase in litigation of unmeritorious 
claims.

The timescale for implementation of the reforms has been 
delayed by the Brexit referendum, but indications from the 
Ministry of Justice are that the reforms will proceed.

Changes in the claimants’ solicitors’ market 
following LASPO and the Portal

The viability of some legal firms is threatened by a series of 
changes reducing revenues. The non-recoverability of success 
fees, the extension of the Low Value Protocols and fixed costs 
in personal injury claims have reduced the fee income of 
claimants’ solicitors significantly since 1 April 2013. 

Some firms have sought to preserve their profitability through 
moving into areas of work without fixed costs, for example noise 
induced hearing loss and clinical negligence claims, whereas 
others have sought to gather up group litigation in order to 
maximise the number of claims presented. Other firms have 
sought to force claims to drop out of the fixed fee regimes or to 
recover success fees in claims they acquired following the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012.

The coming months could see more firms fail, the risk to 
claimant and defendant businesses being illustrated by the 
problems some firms have suffered recently. 

Key developments in 2015/16
• Hayward v Zurich Insurance Company Plc
• Heneghan v Manchester Dry Docks Ltd and others
• Knauer v Ministry of Justice
• Rehabilitation Code
• Sentencing Guidelines
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Motor

 The credit hire arena is undoubtedly set to change 
this year. The government is keeping credit hire as a 
live issue in its package of reforms. 

Peter Allchorne
Partner | Bio
pallchorne@dacbeachcroft.com

Key developments in 2015/16
• Private Motor Insurance Market Investigation Order 2015
• Modern Transport Bill
• Equity Syndicate Management Ltd v GlaxoSmithKline Plc and 

AXA Corporate Solutions Assurance SA
• McBride v UK Insurance Ltd
• Whiplash reform

UK to press the accelerator pedal on 
autonomous driving development

The UK is set to consolidate its position as the central European 
hub for the development of autonomous vehicle technologies with 
Volvo beginning tests on London’s roads in 2017. Google also has 
its sights set on London to begin testing its driverless cars outside 
the US, citing the UK’s light regulatory approach as the attraction.

The Queen’s Speech in May 2016 confirmed that the UK 
government will revise domestic road traffic legislation – including 
insurance provisions – so autonomous cars are given the green 
light to operate on Britain’s roads. Due consideration will need 
to be given to potential criminal culpability behind the wheel, 
as well as how civil liability might pass among drivers, vehicle 
manufacturers and software providers depending on the mode of 
operation at the point at which an incident occurs.

Credit hire reform still being considered by 
the government

The credit hire arena is undoubtedly set to change this year. The 
government is keeping credit hire as a live issue in its package of 
reforms. Although it is not willing to consider regulation or price 
capping, it is still considering options including a first-party model, 
or the at fault insurer having to provide a replacement vehicle. 

These options have the potential to reduce seriously the number 
of credit hire claims presented by third parties. 

In addition to government reform, court battles over rates look 
set to continue. McBride v UK Insurance Ltd, which is listed for 
February 2017, should provide more guidance on basic hire 
rate evidence, which will result in reduced litigation in the area. 
However, until judgment is handed down, high volumes of credit 
hire litigation should be expected. 

Expect to see more claimant Part 36 offers in 
fast track motor litigation 

Recent case law will change the way claimants use Part 36 offers in 
fast track litigation, with greater emphasis on early, carefully pitched 
offers. In Broadhurst and another v Tan and another, the Court of 
Appeal found a conceptual difference between fixed recoverable 
costs and assessed costs on the indemnity basis pursuant to a 
successful Part 36 offer, paving the way for claimants to receive 
both where they subsequently achieve a judgment that is at least 
as favourable as their Part 36 offer.

In October 2016, the Court of Appeal is due to give judgment 
in Bird v Acorn Group Ltd, which concerns whether a claimant 
is entitled to the bracket of fixed recoverable costs designed for 

cases settling ‘post listing but pre trial’ where a matter is listed for 
disposal and subsequently settles before trial without substantive 
case management directions being given.

With over 750,000 claims passing through the Portal each year, 
a large proportion of which settle without a trial, the potential 
additional cost to motor insurers is substantial, though the decision 
will also be of significance to EL and PL insurers. 

Regardless of the outcome, there will need to be a tactical refresh. If 
the claimants win, insurers will need to deploy a cost/benefit analysis 
before deciding to compromise a claim listed for disposal early in 
proceedings; conversely, if the decision goes in favour of insurers it is 
likely to prompt yet more early Part 36 offers, as claimant solicitors 
attempt to dispose of claims within budget.
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Cross Sector Issues

Helen Faulkner
Partner | Bio
hfaulkner@dacbeachcroft.com

  The development of sophisticated but easy-to-use 
claims apps will gradually transfer control of claims 
from insurers to policyholders. 

Delivering and responding to diversity and 
demographic change requires dynamic 

responses
The pressure on the insurance industry to deliver genuine 
diversity across all sectors and at all levels will continue. Several 
initiatives are already running but benchmarking against other 
sectors shows further progress is needed, especially as new laws 
will make shortcomings at individual firms more visible.

The UK gender pay reporting regulations will force insurers 
to publish pay information by gender. Recent surveys suggest 
this is likely to reveal stark differences in pay between men and 
women working in the insurance industry and confirm a lack of 
women in senior roles, despite a handful of recent high-profile 
appointments. The law comes into effect in October 2016. All UK 
companies with more than 250 employees will have to carry out a 
review and publish their gender pay information from April 2018.

A wide range of other factors will also drive the diversity 
agenda, including the ageing population and the increasing 
ethnic diversity in many regions. Insurers, as major employers, 
will be expected to show how they are responding to these 
developments.

Insurers will also face challenges to ensure appropriate cover is 
available at affordable prices for an active older population. This 
will especially impact travel and motor insurers.

Embracing artificial intelligence in legal 
services 

The huge complexity of financial regulation, especially for firms 
operating across multiple jurisdictions, is an area that could soon 
enjoy significant benefits from the use of artificial intelligence 
(AI) or smart apps.

Smart apps can connect complex content – legislation, 
regulations and case law – and expert analysis to generate 
precise, immediate answers. These are potentially invaluable to 
firms with complex financial transactions where the breach of 
local or international rules can have significant financial or 
reputational consequences. In the US, one smart app is already 
providing instant advice on HR questions, drawing on the law in 
50 different state jurisdictions.

The ability of AI to carry out extensive research work will 
produce a hybrid professional services model – part-AI/
part-human – improving the efficiency of legal services and 

potentially reducing the costs. Clients will come to expect 
instant online access to first-line knowledge, enabling them to be 
more focused when subsequently seeking specific advice.

Peer-to-peer insurance is gradually  
finding its feet

The sharing economy is developing in insurance through peer-
to-peer insurance. It will continue to grow in all developed 
economies over the next few years with several launches 
planned for 2016 and 2017. Defining the relationship between 
them and established insurers will be a major challenge, one that 
is already attracting the attention of regulators.

At one end of the spectrum, peer-to-peer insurance looks like a 
form of mutual insurance, especially for larger risks. For smaller, 
well-defined personal risks, policyholders form small groups, 
usually online. A part of the insurance premiums paid flows into 
a group fund, the other part to one or more insurers. Minor 
damages to the insured policyholder are first paid out of this 
group fund, possibly replacing an excess. The only requirement is 
that all group members must have the same type of insurance. 

The peer group can self-insure to a point and partner with an 
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insurance carrier to deal with catastrophic and unexpected 
losses. The peer-to-peer insurance concept carries no costs other 
than the special insurance, although many schemes require a 
flat-rate contribution, part of which is refunded at the end of 
the year if there are no claims. There is scope for dispute – and 
litigation – if the legal basis of the scheme is not dealt with 
properly at inception.

Claims apps will put policyholders in  
control of claims

The development of sophisticated but easy-to-use claims 
apps will gradually transfer control of claims from insurers to 
policyholders. They will be ruthlessly transparent, allowing 
policyholders to track the progress of a claim, and the advice and 
instructions between insurers and service suppliers, including 
loss adjusters and law firms. They will dramatically reduce the 
amount of on-site time in the case of physical damage claims as 
video, pictures and other supporting material will be uploaded 
instantly. Greater connectivity of vehicles, machinery and 
buildings will enable a lot of data to be transferred automatically. 
This will shorten claims settlement times and set new customer 
expectations for speed and efficiency – an interesting 
development as the Enterprise Act comes into play.

This will raise issues around privacy and data ownership, whether 
the apps are developed by third parties or – more likely – those 
with an interest in managing the claims process, most likely 
insurers. Protecting these new digital processes against fraud and 
data leakage will also be a major challenge.
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Automated decision making, 
connectivity and ethics
Connectivity has the potential to usher in a whole new era of consumer-insurer relationships, 
but it is fraught with danger for insurers. The transfer of data that lies at the heart of this new 
world is a battleground for ownership. The consequences of adopting the wrong strategy in that 
battle could be disastrous, with huge fines and shattered reputations.

 The insurance industry needs 
to be aware that the world of 
connected devices is really a 
world of connected people and 
the public are becoming 
increasingly privacy aware. 

Insurers can have a major impact on the lives of individuals 
through the data they hold and how they use it – data 
regulators know this and, increasingly, so do consumers. 
In order to avoid becoming a casualty in the battle for 

data ownership, simple compliance with the latest set of 
regulations may not be enough, says Hans Allnutt, Partner at 
DAC Beachcroft: “In the big data era, the law is continuously 
playing catch up with technological possibilities. Insurers must 
begin to think beyond mere legal compliance and evolve an 
ethical approach. They must determine the ethical boundaries 
of their data processing. That includes collection, usage, 
retention and transfers.”

The need for ethical boundaries is something that the UK 
government recently considered as part of a parliamentary 
inquiry into big data. On 26 April 2016, the government 
announced that a new Council of Data Ethics would be 
established as a means of addressing the growing legal 
and ethical challenges associated with balancing privacy, 
anonymisation, security and public benefit. 

“Just like the UK government, insurers should consider 
establishing a clear ethical data policy,” continues Allnutt. 
“You could say Google’s corporate motto of ‘Don’t be evil’ is 
one such example. It is about developing clarity over what 
you are prepared to do and what you are not prepared to 

do with data and always being totally transparent with the 
customer.”

It might be said that Google needs a motto because it is 
so technologically advanced that it operates beyond the 
boundaries to which existing laws operate. It has faced the 
wrath of many privacy campaigners as the case of Google Inc v 
Vidal-Hall and others demonstrates. A key feature of this case 
is the re-interpretation of existing law so that distress caused 
by misuse of personal data alone will be enough to trigger 
compensation in the absence of any financial loss. Google 
has been caught out by the court’s willingness to re-interpret 
existing law to keep up with consumers’ privacy expectations 
and demonstrates how companies have to go beyond mere 
compliance with existing privacy laws.

Moving targets
The growing threat of legal action, regulatory investigations, 
fines and serious reputational harm has pushed this issue up 
the corporate agenda but it is a moving target. The Google 
case and the new generation of data protection regulations 
in Europe show just how fast the presumption of privacy – 
and by implication ownership – is moving in favour of the 
individual. This is where the challenges start to mount up and 
where mere compliance today may leave insurers exposed 
tomorrow.
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Compliance in itself, however, is not easy or a given, says 
Rhiannon Webster, data protection specialist and Partner 
at DAC Beachcroft. “To the extent insurers process personal 
data beyond what is strictly necessary for the insurance 
contract, insurers will generally need to obtain the consent 
of individuals. The threshold for consent is increasing under 
the new General Data Protection Regulation, which comes 
into force in May 2018 [see our comments on the impact 
of Brexit on the GDPR in the Legislation section below], and 
the insurance industry will need to ensure that all uses and 
disclosures of personal data are clearly explained to individuals 
and a record of the consent obtained. Consent also needs to 
be able to be freely withdrawn.”

The extent of data collected through connected and 
automated devices has great potential and Webster explains 
from experience that insurers are already aggregating it, 
creating big data and undertaking analysis. “This analysis is 
not only aimed at increasing the accuracy of underwriting 
but also identifying trends in behaviours and potential 
marketing channels, which has great value not only to 
insurers but outside the world of insurance too. If the data is 
fully anonymised, it is outside the scope of data protection 
rules; however, individuals get understandably concerned 
if their personal data is being used for purposes beyond 
what is necessary for the insurance contract. The public are 

quite happy to give a large amount of their data to loyalty 
card schemes as they see the value exchange, in the form 
of discounts. The insurance industry has some way to go to 
gain the public’s trust and to show the value insureds get 
from opening up their homes and lives to connected devices. 
The insurance industry needs to be aware that the world of 
connected devices is really a world of connected people and 
the public are becoming increasingly privacy aware.”

As connectivity – cars, homes, offices, factories, devices – 
becomes the norm, insurers are going to face these challenges 
more frequently and will have to work hard to win the trust of 
consumers. That brings us back to ethics, says Webster.

“There will be a trade-off with better prices and better cover 
for handing over personal data. We are already seeing that 
with telematics. To go further than that and ask for more 
becomes a question of trust and people don’t trust insurers. 
The key is transparency and being upfront about the reasons 
insurers want the data and the benefits that will bring to the 
individual.”

Regulators want to encourage this and the Information 
Commissioner is developing a Privacy Seal for industries or 
businesses that aspire and achieve the highest data protection 
and privacy standards. 

Connected cars setting the pace
The pace and scale of adoption of automated driving technologies is 
bringing the era of the driverless vehicle – car, lorry or passenger transport 
– closer, says Craig Dickson, Chief Executive of DAC Beachcroft’s Claims 
Solutions Group: “There is a visible increase in government support to make 
it happen. It is now a case of when, not if, although it won’t be a neat straight 
line in terms of adoption. There will be significant increases in use as smart 
city centres and connected highways infrastructure arrives.”

The technology now going into cars is already having a major impact on 
insurers: “The way cameras are quickly superseding sensors is really changing 
the approach to claims handling as they produce evidence that is much 
harder to dispute. With telematics and connected cars we are also seeing 
that the ability to respond promptly to accidents has changed dramatically.”

Dickson says that the ability to connect cars through smart phone apps will 
soon have a major impact and that could bring insurers and vehicle 
manufacturers into competition for the data as the owner of the app will, 
potentially, own the data. 

“Insurers will have to change their proposition significantly to win this battle. 
Motor insurers have really wrestled with how to sell the benefits of their 
product when it is seen by many people as a grudge purchase. The 
opportunity is there to strike a new deal with customers on price and cover 
but also by feeding back safer driving information.”

It will not be long before some major disruption to existing motor insurance 
business models emerges, says Dickson.

“The true barriers for insurers and for the adoption of connectivity won’t be 
the technology, they will be the business models. Any heavily regulated 
industry is always vulnerable to disruption. For instance, the price 
comparison websites are very slick at what they do but how will they adapt 
to a world in which real-time exchange of data enables minute-by-minute 
changes and where today’s data sets tomorrow’s prices?”

Automation and connectivity are two key trends but the biggest change will 
come with the arrival of driverless vehicles and these will create their own set 
of ethical dilemmas, not least when faced with life-or-death decisions.

“I do not think these will hold back the adoption of driverless cars once the 
infrastructure is in place,” says Dickson. “Of course these ethical dilemmas 
will need to be faced as they won’t go away but they will not deflect a 
sympathetic user group that really wants it to work. They will ensure that 
these vehicles get into the daily activity of the majority of people and then 
we will reach an inflexion point after which adoption will be widespread.”

 When you put a huge amount of data 
into a machine you can often concentrate 
the natural biases of the world and this 
can create inherently discriminatory 
outcomes. 
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Concentrating biases
Running alongside these challenges is the arrival of artificial 
intelligence, which is ready to make a major impact in the 
insurance market with automated decision making, according 
to Allnutt.

“We assume people are making decisions about how the 
data is used but it is increasingly likely to be a computer and 
this is fraught with dangers,” he says. “When you put a huge 
amount of data into a machine you can often concentrate 
the natural biases of the world and this can create inherently 
discriminatory outcomes.”

A recent example is the Microsoft chatbot, an artificial 
intelligence pilot that went horribly wrong when a robot 
created to chat online with teenagers turned into a foul-
mouthed, right-wing racist as it absorbed the data from the 
conversations it was having with people. Similarly, Google 
searches for ‘unprofessional haircuts at work’ generated  
images of black women while a search for ‘professional  
styles’ showed only white models and provoked a storm 
of protest.

“This shows how careful you have to be not to become 
unwittingly evil by letting the machines make all the decisions. 
You can easily see this happening in insurance with people 
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being excluded because of their digital profile. You have to 
focus on outcomes and program the computers to be ethical. 
That won’t be easy,” believes Allnutt.

Ethics and data
The danger of creating uninsurable sectors of society – either 
because their digital profile does not match insurers’ desirable 
customers or because people exercise their right not to share 
their data – could attract the attention of financial regulators, 
warns Webster. “Excluding people because they don’t match 
certain profiles could be seen as unfair and that brings us 
right back into the Financial Conduct Authority’s territory of 
treating customers fairly.”

“This just underlines the challenge facing insurers, which is 
to focus on what they think is ethical in terms of their use 
of their customers’ data,” says Allnutt. “Those that get this 
right could have an opportunity to differentiate themselves 
from their competition. Profiling is right at the limits of what 
insurers will currently use technology for and we may soon 
have more rules to help with that. But technology will always 
outpace the rules so just as the UK government has realised 
with the establishment of its Council for Data Ethics, there is  
a need for companies to have an ethical approach to data 
usage now in order to deal with technology that is not 
foreseen today.”
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The many-headed hydra  
of fraud
The continuing drive to tackle insurance fraud has met with an encouraging degree 
of success in recent years. However, like the mythical hydra, as the industry and 
the courts have taken a more robust stance against motor fraud, the problem has 
raised its ugly head elsewhere, with more diversification and agility from fraudsters. 

  Those who make their living 
from fraud continue to look for new 
opportunities to exploit. 

Organised crime gangs, illegal and unethical 
practices in the claims industry, and a persistent 
compensation culture are all combining to create 
a costly problem for insurers that is to the ultimate 

detriment of policyholders. 

Lower value personal injury claims are no longer as lucrative,  
given the Claims Portal and fast track fixed fees. The introduction 
of the concept of fundamental dishonesty and the willingness of 
the judiciary to make such findings has been a positive step. A 
new resolve by insurers not simply to repudiate civil claims but to 
pursue recovery of their costs and to use and publicise sanctions 
such as contempt and committal proceedings has sent a 
deterrent message. There are now consequences if you are caught.

However, motor fraud persists, and recent years have seen 
criminals and rogue elements within the claims management 
industry search for new and inventive ways to defraud insurers. 
“The insurance industry has had successes, but the battle is by no 
means won. Those who make their living from fraud continue 
to look for new opportunities to exploit,” says Catherine Burt, 
National Head of Counter Fraud at DAC Beachcroft.

Systemic fraud
One of the biggest drivers continues to be the conduct of 
some claims management firms and claimant solicitors. From 

sharp practices to out-and-out fraud, elements of the claims 
industry are looking to increase income through unethical or 
illegal practices. 

As the reforms have reduced opportunities for referral fees 
and escalating costs, the fraudsters have found ways to build 
their income through layering profit into multiple heads of 
loss with either fictitious or exaggerated elements of the claim. 
This has included claims for exaggerated or sometimes non-
existent physiotherapy, cognitive behavioural therapy (CBT), 
interpreters’ fees, recovery, storage and hire, as well as many 
other types of exaggeration.

“It has become clear that it is enablers who are facilitating 
this multifaceted approach to fraud, revealing the extensive 
networks that exist behind many fraud claims,” says Kate 
Abrahams, Head of Intelligence at DAC Beachcroft. These 
networks are still driving the volume claims market, including 
low speed impact cases. 

Some rogue claimant solicitors continue to present fraudulent 
claims – claims where they have no instruction, where there is 
no personal injury or even an accident. There is also evidence 
that unscrupulous claims management companies continue to 
harass and coerce potential claimants into making a claim, even 
where they have no merit.
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Figures from the Association of British Insurers show that 
83% of people have been contacted by a claims management 
company. Alarmingly, 92% of those were called despite not 
having been in an accident or taken out a relevant policy.

Deafness claims / slips and trips
Fraudsters have diversified the types of claims they are prepared 
to submit, such as public liability and disease claims. Noise 
induced hearing loss, or deafness, claims are open to exploitation 
by criminals and unscrupulous claims companies and, while 
viewed by many as straightforward and lucrative (as the majority 
fall outside the scope of the Low Value Protocol and the fixed 
costs regimes), the reality is that liability in these claims can be 
complicated and a high proportion do not succeed.

Deafness claims notifications have grown steadily since 2005, 
when there were around 10,000 cases, to a peak of 85,000 in 
2013, according to the Institute of Actuaries GIRO Deafness 
Claims Working Party. 

Claims management companies and solicitors have been 
actively targeting deafness claims, and stories of fraudulent 
practices and persistent nuisance calls are emerging – while 
the sharp increase in low severity deafness claims hints at 
claims farming, according to David Williams, Partner at DAC 
Beachcroft.

“There are firms presenting deafness claims that are not genuine 
and insurers are incurring costs to defend meritless claims. 
Unless insurers invest and fight this, the problem will snowball,” 
he says.

There has been a notable increase in public liability claims 
too, according to Williams. “The claims industry, together 
with organised criminal gangs, sees opportunities in slip and 
trip claims, which are hard to defend. It is easy for a fraudster 
to find a pothole or loose flagstone and present a claim 
and increasingly claims management firms co-ordinate such 
bogus claims which are hard to detect without the use of 
intelligence,” he says.

Planning your response 
Slaying the hydra will require a multifaceted response, ranging 
from tougher regulation of the claims industry, to the sharing 
of data and intelligence and measures to tackle cultural 
attitudes to defrauding insurers. 

The Insurance Fraud Taskforce report published in January 2016 
called for more stringent enforcement of claims management 
company regulation and a tougher approach by the Solicitors 
Regulation Authority (SRA) to fraud. There are signs that the 
government may be listening, at least as far as the conduct of 
claims management companies is concerned.

Arson
Although less headline-grabbing than fraud, arson continues to be a 
significant issue for the industry, and is an area where commercial insurers 
could learn from the experience of personal lines insurers in fighting fraud.

Fire claims are estimated to cost insurers around £1.1 billion annually in 
property damage claims alone, according to the Association of British 
Insurers. According to Fire and Rescue Service statistics around 46% of 
fires are started deliberately. The overall economic cost of arson was 
thought to be around £8.7 billion in 2008 (the last year for which figures 
are available) so not just property damage and BI, but also costs incurred 
by the Fire & Rescue Service, the Police, the criminal justice system and 
the health service in dealing with its victims and consequences. Yet 
despite the cost to both insurers and society, arson prevention (and 
detection) does not attract the same resources and co-ordinated 
leadership as fraud from the insurance industry. 

“Commercial insurers could learn from the personal lines arena in 
combatting arson,” according to Nick Young, Partner at DAC Beachcroft. 
“For example, the advancements in tackling personal lines fraud – such as 
funding bodies like the Insurance Fraud Bureau and the exchange of 
information – should be replicated in fire cases to advance our 
understanding of the real cost of arson (and fraudulent arson) and in 
looking at prevention as well as detection. Perhaps the industry may start 
to pull together when it is confronted with the true cost of arson – 
although why wait when the (albeit crudely collated) statistics tell a very 
clear story? It is remarkable that in 2016 industry statistics do not 
distinguish between the cost of accidental and deliberate fires when you 
see how much money the industry pays out as a consequence of fire 
claims,” he says. 

“A key hurdle in tackling arson is the lack of a joined up approach 
between insurers and the wider arson stakeholder community. However, 
the government has announced plans to merge police and fire services, a 
move that could prove to be a significant development in the fight 
against arson as it may bring about a more joined up approach to arson 
prevention and detection in the future,” explains Young. 
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In March, the government announced its plans to subject 
claims management companies to tougher regulation, 
transferring supervisory responsibility for the sector from the 
Ministry of Justice to the Financial Conduct Authority (FCA). 
The move will make senior managers at claims management 
companies personally accountable for their firm’s conduct 
under the FCA’s senior managers’ regime.

The volume claims market and the organised fraud threat 
both require a sophisticated set of ‘know your opponent’ 
strategies. “The deployment of bespoke market intelligence 
to understand the behaviours of our opponents is the key 
to preventing fraud,” confirms Abrahams. “This combined 
with meaningful sanctions, will keep the pressure on the 
perpetrators of fraud.”

There is also a need continually to challenge the perception 
among some that it is acceptable to defraud insurers. And 
there are signs that attitudes are changing: research for Aviva 
found that falsifying injuries on a motor insurance claim 
is considered worse than purchasing stolen goods and as 
unacceptable as drink-driving. 

There are also positive noises coming from the government, 
which last year proposed a number of measures to deal with 
the UK’s compensation culture – including an increase in the 
small claims limit to £5,000 and an end to general damages for 
‘minor’ soft tissue injuries.
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Data
“Data and intelligence are powerful tools in the fight against fraud, and 
they will become even more so with better analytics and increased 
industry co-operation. 

“Not only can data and analytics be used by insurers to identify 
fraudulent claims, they can also be used to gain insights and intelligence,” 
explains Kate Abrahams, Head of Intelligence at DAC Beachcroft.

DAC Beachcroft is using analytic tools to identify emerging fraud 
hotspots as well as to reveal misconduct of solicitors and other 
professional enablers. For example, analytics can highlight which firms 
are bringing the most fraudulent or struck-out claims and those that are 
inflating costs, or which insurers are being targeted.

“It is about knowing your opponent and getting under their skin,” 
believes Abrahams. “Through analytics and intelligence it is possible to 
spot trends and tactics, from sharp practices to out-and-out fraud.” 

While data and intelligence sharing is a useful tool for insurers, Rhiannon 
Webster, data protection specialist and Partner at DAC Beachcroft, warns 
that data protection compliance should also be considered as insurers 
make greater use of big data and analytics for fraud work. 

“With big data analytics, data scientists often don’t know exactly what 
they are looking for. Data protection laws require companies to only 
process minimum levels of data as necessary and to inform data owners 
of how their data is being used,” she says.

“Data protection compliance for fraud trend analysis could prove 
particularly challenging when seeking to comply with the much more 
prescriptive and strict requirements of the new General Data Protection 
Regulation in time for its implementation in May 2018,” explains 
Webster. “For example, fair processing notices given to insureds will need 
to contain more detail on the data that is collected and how it is 
processed than ever before.”

There are further limitations and considerations when insurers seek to 
share fraud related intelligence and data to identify trends. 

Ideally, unless data is needed at an individual level, data should be fully 
anonymised so that it is no longer possible to identify an individual from 
that data, which takes it out of data protection regimes. However, full 
anonymisation is a high and often difficult threshold to achieve.

“The removal of damages for minor whiplash claims would be a 
big step forward,” according to Burt, “while greater enforcement 
by the courts and the use of sanctions such as restorative justice 
may change behaviour and act as a deterrent to people who 
think it is acceptable to exaggerate or bring unmerited claims.”

   There are firms presenting deafness claims that are not genuine 
and insurers are incurring costs to defend meritless claims. Unless 
insurers invest and fight this, the problem will snowball. 
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Business interruption in  
the cyber domain
With increased dependency on technology, organisations are fast 
waking up to the threat of cyber related business interruption, and many 
are now turning to their insurers for solutions.

While the potential exposures are stark, business 
interruption is a relatively untested area of  
cyber insurance, where wordings need to 
keep pace with both changing exposures and 

customer needs.

A cyber attack or operational IT failure denying an organisation 
access to its electronic systems can cause major disruption, with 
potentially serious financial and reputational consequences. 
Following a data breach, an organisation can also suffer loss of 
production, sales and customers as networks and websites are 
taken offline and repaired.

“Organisations face both operational exposures and information 
risk in this digital age,” says Hans Allnutt, Partner at DAC 
Beachcroft. “Never before have organisations held so much 
data and been able to do so much with it. There is also an 
unprecedented reliance on IT systems and networks.

“Whether it is a malicious attack or an IT glitch, organisations 
are increasingly aware of the threat of disruption from a cyber 
incident. The publicised incidents of cyber related disruptions 
have increased in recent years. The financial loss and costs of 
such incidents would typically have been indemnifiable under 
standalone cyber insurance policies had a policy been in place,” 
he says.

Standalone cyber insurance was initially developed to cover 
third-party liabilities and first-party costs arising from a data 
breach, a role it appears to be fulfilling quite successfully in 
the US, where demand is greater. However, in the absence of 
wholesale mandatory breach notification laws outside the US, 
there has been greater interest in broader cyber coverages to 
meet a wider range of cyber exposures, most notably business 
interruption. More and more insurers are now willing to offer 
such cover, and limits have been increasing, while demand from 
customers is said to be growing.

Same but different
Cyber business interruption is a relatively untested area for 
insurers. While experience can be transferred from business 
interruption in the physical domain, cyber business interruption 
exhibits some important differences.

Business interruption cover that is offered by standalone cyber 
insurance policies is largely derived from property damage 
business interruption cover, and as such follows the same 
basic concepts. Business interruption cover typically aims to 
indemnify loss of profit or revenue, as well as increased cost of 
working and the costs of mitigating losses. There will then be 
some adjustment of the claim to allow for other external factors 
– such as fluctuations in market conditions or prices – that may 
mitigate the loss.

 Demand for cyber business 
interruption is expected to increase, 
but insurers are having to work 
from the ground up, in developing 
appropriate cover. 
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However, there are fundamental differences in the character of 
cyber losses and the interplay with policy wordings. Cyber business 
interruption claims are also potentially more complex and less 
tangible, and will often require different skills to quantify and adjust.

“Insurers are very much in uncharted territory when it comes 
to cyber business interruption and are to some degree relying 
on the experience of physical business interruption claims,” says 
Ben Hobby, a Partner at international forensic accountants RGL 
Forensics.

“The challenge is to understand the nature of cyber business 
interruption and how it differs from physical business 
interruption. It’s easy to conceptualise a physical peril, but with 
cyber we are dealing with the intangible, where it is much 
harder to understand the impact,” he says.

Establishing cause
There are a number of key factors that need to be considered 
when underwriting and settling cyber business interruption 
claims. In particular, the nature of the loss can make it 
challenging to establish the cause of loss and quantify the 
impact on the business.

One of the starkest and most obvious differences with cyber 
business interruption is the lack of a physical cause. In the 

physical insurance domain, business interruption is triggered 
by a property damage event but in a cyber world it can be far 
more challenging to evidence a virtual cause and quantify losses.

“When moving from the physical world to the digital, there are 
a number of factors that underwriters and brokers need to  
consider, such as the cause of the disruption, its impact on the 
business and what can be done to mitigate it,” says Chris Wilkes, 
Partner at DAC Beachcroft. “The chief difference with cyber 
interruption is the absence of physical damage. This is a simple 
point, but one that is often overlooked.”

Deductibles and waiting periods
Another big difference between cyber and physical business 
interruption is the duration of disruption and the repair period, 
and how this relates to policy wordings. 

Business interruption wordings will typically apply a financial 
deductible or a time-based waiting period before the insurance 
indemnity will respond – this element of self-insurance leaves 
the insured to deal with smaller claims. Insurers also will limit 
the period of indemnity (that is, the number of days, months or 
years of interruption for which the policy will pay for losses).

For property business interruption the period of indemnity is 
likely to be relatively long, reflecting the time it takes to repair 

Mega Play case study
A fictitious online gaming firm is hit by a distributed denial of service 
(DDoS) attack. Measures taken to repel the attack by a third-party service 
provider responsible for the site’s caching rules result in a data breach 
revealing customer account details. The site is taken offline for four days 
while the problem is fixed, with Mega Play claiming financial losses, 
reputational damage and loss of customers.

This case study illustrates some key legal and forensic accounting issues 
when adjusting a cyber business interruption claim. For example, it is first 
necessary to establish the cause of the interruption according to the policy 
wording.

Depending on the policy wording, the cause of the interruption could be 
the DDoS attack giving rise to the subsequent events – including the 
breach caused by changes to the caching rules. However, the third-party 
service provider’s response to the attack, and resulting breach, could be 
considered a separate cause, and potentially outside the scope of cyber 
insurance cover which indemnifies only cyber attacks.

“Unlike property damage, where cover is usually all risk, cyber policy 
language tends to refer to a specific event that gives rise to a significant 
loss,” according to Chris Wilkes, Partner at DAC Beachcroft. 

In this scenario, Mega Play was also concerned with losing customers and 
subscribers and therefore willing to offer promotions to reduce customer 
churn. Depending on policy language, such payments could be viewed as 
mitigation costs and insurable as part of cyber business interruption cover.
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equipment or rebuild property – the average time to repair a 
building following a fire can be 12–36 months.

Yet time is short in a cyber event. “With cyber business 
interruption we are looking at much shorter periods of 
disruption, perhaps hours or days, and a maximum cover period 
of three to four months. Underwriters and insureds should 
consider whether this is long enough,” says Kevin Harding, a 
Partner at RGL Forensics.

At present, waiting periods for cyber policies are typically around 
6–12 hours, but an online retailer, for example, could rack up 
very large losses in a 12-hour period of disruption. If its policy 
includes a six-hour waiting period, a substantial loss of sales 
could fall within the deductible. 

In such cases it may be that a financial deductible will be more 
appropriate than a waiting period. The suitability of waiting 
periods versus financial deductibles is expected to be an area for 
future debate as cyber insurance products develop. 

“Underwriters will want flexibility. But they will also need to 
satisfy themselves that a monetary deductible is reasonable in the 
context of the insured and the type of incidents they may face. It 
all comes back to understanding the insured’s business to ensure 
that those situations are appropriately dealt with,” says Wilkes.

External factors
Shorter periods of disruption have implications to be 
considered when quantifying the financial impact of a cyber 
event on a business. 

As with property business interruption, cyber business 
interruption claims are subject to adjustment for external 
factors, such as industry or market trends. For example, if an 
online retail website goes down, the loss of sales will depend on 
the exact time of the outage – sales may be lower or higher, for 
example, on certain holidays or weekends.

Shorter periods of disruption may make it harder to separate 
actual business interruption from other factors, such as those 
affecting the performance of the business or external trends. 
“Despite shorter periods of disruption, external factors and 
trends will still be an issue for cyber claims. In fact, when the 
interruption is so short, there may be discussions as to whether 
an insured has actually lost sales depending on the type of 
business,” says Harding.

There may also be instances where the initial disruption and 
repair time is just a few days, but where the financial damage 
continues for many months or years. In a recent example, a 
company suffered a 12-hour website outage. Despite sales 
returning to normal relatively quickly, the company was able to 
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show an ongoing reduction in profits due to the loss of new 
customer sign-ups during the interruption. 

Given that new customers typically stayed with the site for 
three to four years, the impact of the loss went well beyond 
the 12 hours in which the website was down. However, the 
policy only indemnified financial losses for up to three months 
following the disruption.

Insuring reputation
An area of debate within the cyber insurance market is the 
insurability of reputational damage. It is arguable that cyber 
business interruption operates to insure some of the financial 
effects of reputational damage, including the impact on market 
share and loss of customers. In the property world, a well-
managed disruption can shore up customer loyalty, but in the 
cyber domain, customers may be less supportive, at least where 
there are alternative suppliers.

Reputational impact is a striking feature of cyber losses and 
potentially an even more significant driver for business 
interruption losses than in property. For example, concerns for 
data security following a breach could deter new customers or 
affect existing customer contract renewal rates, and these 
exposures may be insured within the business interruption 
wordings of cyber policies.

The relevance of reputational damage to cyber business 
interruption means that careful consideration needs to be given 
to how a reduction in revenue is calculated and protected by 
insurance. 

What’s the aggregate?
As cyber insurance evolves, insurers are having to balance 
the demands of customers for wider coverages against scant 
claims history and exposures to systemic risks and aggregation 
concerns. 

For example, supply chain and contingent business interruption 
risk is particularly challenging to assess and underwrite, with 
potentially enormous concentrations of risk in the world’s 
cyber network infrastructure. An incident at a major internet or 
cloud services provider, or a security flaw in a systemic software 
product, could result in a huge accumulation risk for the 
insurance industry.

The insurance industry is taking steps to get a better handle 
on cyber business interruption risk, developing tools to model 
exposures and partnering with IT security firms to assess risks. 
Financial regulators have also recently begun to investigate 
these exposures, asking firms to conduct realistic disaster 
scenarios to assess their capital adequacy and reinsurance 
arrangements.
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“Actuarial developments will help insurers better understand 
cyber exposure, including the cause and effect of cyber business 
interruption. But these developments in exposure will need to be 
matched with developments in policy wordings,” says Allnutt.

“Demand for cyber business interruption is expected to 
increase, but insurers are having to work from the ground 
up, in developing appropriate cover,” he adds. “As the market 
evolves, insurers will need to look at the scope of cover they 
offer very carefully from an actuarial and wording perspective. 
This is a big challenge. Wordings have yet to be tested in court 
and there is still only limited actuarial and claims experience for 
large cyber business interruption losses.”
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Regulation: return of  
the principles
It has become a truism that the regulatory agenda is constantly evolving. The driving 
forces behind that evolution are a complex mix of domestic, EU and international 
organisations, each with their own priorities and personalities driving them, as well as 
continuing political pressures.

 A principles-based approach 
will make it easier to deal with the 
new challenges like big data, social 
media and connectivity. 

In the UK, the first half of 2016 saw the announcement of new 
bosses installed at the main regulators – Andrew Bailey at the 
Financial Conduct Authority (FCA) and Sam Woods at the 
Prudential Regulation Authority (PRA). It also saw the passing 

of the Bank of England and Financial Services Act 2016, which will 
end the subsidiary status of the PRA within the Bank of England.

These changes mark a further stage in the journey which began 
with the breakup of the Financial Services Authority in 2013 and 
the return to the Bank of responsibility for prudential regulation 
of banks, building societies, insurance companies and some 
large asset managers. 

This left conduct regulation in the hands of a separate regulator 
and one which its first chief executive, Martin Wheatley, was 
determined to give a distinct identity. He saw his key 
relationship being with Parliament as he positioned the FCA  
as a consumer watchdog first and foremost. 

While Wheatley’s approach was inaccurately caricatured as 
‘shoot first, ask questions later’, it often gave the impression 
of valuing eye-catching headlines over regulatory substance, 
culminating in the botched briefing to the press ahead of the 
FCA’s announcement in 2014 of a review into life insurers’ legacy 
policies. There was little surprise when it was announced in 2015 
that Wheatley’s contract at the FCA would not be renewed. 

An apparently reluctant Andrew Bailey was persuaded to 
accept the top job at the FCA with a clear brief to change 
the approach to regulation. This should lead to a return to 
something more akin to principles-based regulation, says 
Mathew Rutter, Partner at DAC Beachcroft, who advises on 
regulatory issues: “Hector Sants [the former chief executive 
of the Financial Services Authority] famously said he moved 
away from this style of regulation because a principles-based 
approach does not work with people who have no principles. 
But principles can be hugely powerful as a regulatory tool.”

This should be welcomed, believes Rutter: “The principles-
based approach was a more effective way of regulating financial 
services.” However, he cautions against thinking this would 
mean a less rigorous approach by either the PRA or FCA. “Are 
we back to lighter touch? No. This is not about a lighter touch. 
You have to place this alongside other developments which 
will see greater accountability of individuals and a focus on 
enforcement and prevention rather than cure.”

Greater integration
The appointment of Sam Woods – a Bank insider already 
well known to the insurance industry in his role as Executive 
Director of Insurance – as the new chief executive of the 
PRA, also serving as the deputy governor with responsibility 
for prudential regulation, ensures continuity for the insurance 
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EU consumer agenda develops 
The EU’s new approach was announced in the Capital Markets Union 
Action Plan. During the first quarter of 2016 it consulted on its ‘Green 
Paper on retail financial services: better products, more choice and 
greater opportunities for consumers and businesses’. This sought views 
on improving products, choice and opportunities for firms and 
consumers across insurance, loans, payments and savings accounts and 
other retail investments. 

It started from the assumption that in the EU there are fragmented 
markets and insufficient competition, limited cross-border activity, 
differences in price and choice across member states and minimal 
consumer switching. 

Jonathan Hill, who at the time was the European Commissioner for 
Financial Stability, Financial Services and Capital Markets Union (but 
resigned following the referendum result), said at the launch in 
December 2015: “Financial products like bank accounts, mortgages 
and insurance are hugely important in the daily lives of millions of 
Europeans. But people often miss out on the best deals, or pay over the 
odds because of the barriers that exist in the European market.”

The consultation also considered the impact of digital technology on 
the market.

The consultation closed at the end of March and the Commission 
envisages publishing an Action Plan on Retail Financial Services later in 
2016, possibly preceded by a conference of interested parties. Given the 
referendum result, and the resignation of Lord Hill, it is unclear whether 
the Action Plan will be pursued at a European level, let alone whether it 
will eventually have an impact on UK firms. 

industry. He will lead the PRA into a new era of integration 
within the Bank’s governance structures. 

The Bank of England and Financial Services Act, passed in the 
spring of 2016, will replace the PRA board with a new Prudential 
Regulation Committee that will have the same status within 
the Bank as the Monetary Policy Committee and the Financial 
Policy Committee.

Alongside this, the FCA is developing the use of the more 
extensive competition powers that it acquired in 2015. This 
will also shape the new culture of regulation, says Rutter: 
“The recent trend in regulation has been to make rules and 
then punish those who breach them and cause consumer 
detriment, or to identify consumer detriment as a reason for 
making new rules. A competition-based approach focuses 
not just on preventing consumer detriment, but on trying to 
ensure that the market operates more effectively.”

This approach can be seen already with the requirement to 
publish claims ratios, which will enable consumers to see more 
readily whether insurance products are likely to represent value 
for money. This could see the scope of regulation extended 
into a broader economic sphere, says Rutter: “It is no longer just 
about the rulebook. The FCA is not yet an economic regulator 
but it is close to going down that route. It is not hard to 

imagine it intervening on prices and conditions if claims ratios 
suggest a product is over-priced.”

Consumer-focused approach
The European Union (which the UK will remain part of for 
at least the next two years) has also signalled that it will be 
pursuing a much more consumer focused approach (see 
box). The key driver for this is a desire to complete the single 
market, says Emma Bate, Partner at DAC Beachcroft: “The real 
barrier to pan-European retail financial services products is the 
myriad of additional local law requirements: consumer, financial 
services and otherwise. For example, local law may require all 
product literature to be in the local language(s), or local law 
may automatically apply to the product terms and conditions, 
plus there may be additional e-commerce and consumer law 
requirements. Effectively, the cost of taking local legal advice, 
tailoring product literature and website terms and conditions to 
that market, and translating them, is a barrier to entry.”

The challenge the EU Commission has set itself shouldn’t be 
underestimated, says Bate. “Consumer law in the EU and in the UK 
is already quite advanced. One of the underlying principles is that all 
consumer terms and conditions must be fair. However, this excludes 
the subject matter of the contract: that is, the core deal of the 
financial services product. Further regulation of products would not 
solve the underlying issue in the retail financial services sector.”
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Insurers will be looking beyond the narrow boundaries of 
specific insurance regulation, says Richard Highley, Partner  
at DAC Beachcroft – and especially at the new Senior 
Managers Regimes for banks and insurers. “Both banks and 
insurers were very concerned to prepare properly for it and 
have already spent large sums ensuring they will comply 
with it,” he says. “It is to an extent about the self-reporting of 
misdemeanours – recognising a problem, owning up, dealing 
with it and moving on.”

This regime seeks to ensure senior managers are accountable 
for the conduct of their firms and is due to be extended to 
all regulated firms from 2018, including claims management 
companies, which the then Chancellor of the Exchequer 
George Osborne announced in the 2016 Budget will be 
regulated by the FCA.

It will mean a significant change in the way legal advice is 
sought and given when a regulatory breach is suspected: “The 
days of lawyers simply being asked to advise on what a firm 
could get away with are long passed. Now they will be asked 
how best to own up,” observes Highley. 

Audit regulation
Another set of regulations that will have a significant impact 
on the sector are the new EU Audit Directive and Regulations, 

says Highley: “These are likely to result in changes in  
corporate governance standards as we will see changes in  
the audit process over the next three or four years.” A key 
change is the requirement for auditors to report any fall from 
ethical standards: “With new powers given to the Financial 
Reporting Council (FRC) to interview staff, and to seek the 
disclosure of documents from the audited entities, this could 
be expensive, intrusive and, importantly, potentially damaging 
to a firm’s reputation. This in turn will over time drive changes 
in current standards, or so the FRC will hope. Not many 
people outside the accountancy industry may have heard of 
the FRC. That will change as FRC investigations demand more 
headlines.”

Insurers should also take careful note of how new regulations 
in one field spark the interest of financial regulators, advises 
Rutter – data protection being an obvious focus at the 
moment. “The FCA has started to look at big data just as firms 
are beginning to plan for the new EU General Data Protection 
Regulation, due to come into force in May 2018,” he says. (See 
our comments on the impact of Brexit on the GDPR in the 
Legislation section below.) “The FCA might not have a clear 
idea of whether there is a problem with insurers’ use of big 
data but it is trying to send a warning to insurers that they 
need to think very carefully about handling data professionally 
and being transparent with customers.”

A principles-based approach will make it easier to deal with new 
challenges such as big data, social media and connectivity, says 
Rutter. “If you have a principles-based approach to regulation, 
that is far more adaptable to new circumstances than a rules-
based approach. However, it puts the onus on firms to think 
carefully about the implications of what they are doing and 
whether they continue to comply with the principles.”

 The days of lawyers simply being asked to advise on 
what a firm could get away with are long passed. Now 
they will be asked how best to own up. 
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In a world of breathtaking change, keeping 
abreast of legislative, judicial and other 
developments is essential for managing risk 
and business planning. Our guide will ensure 
you have a concise summary of the key legal 
events from the last 12 months  
at your fingertips.

Developments
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Legislation
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Construction (Design and Management) 
Regulations 2015

These Regulations came into force on 6 April 2015, replacing 
the 2007 Regulations and bringing significant changes to 
the old health and safety regulatory regime. The transitional 
arrangements came to an end on 6 October 2015 and so now 
almost all construction projects, including domestic projects, 
must comply with the Regulations.

A key change was the introduction of the role of Principal 
Designer for those projects where there will be more than one 
contractor working at any time. This new role carries with it 
a new set of duties and obligations. The Principal Designer 
must “identify and eliminate or control, so far as is reasonably 
practicable, foreseeable risks to the health or safety of any 
person”. This is a high standard. Further, the Principal Designer 
must “ensure all designers comply with their duties” – a 
potentially onerous duty. 

Professionals should be certain that they have the necessary 
skills, knowledge and experience before accepting this role and 
must ensure that they fully understand the extent of their duties. 
They will need to declare to their insurers that they are carrying 
out the services of Principal Designer and make sure that 
they have appropriate cover in place. Equally, insurers need to 
understand the extent of the duties owed by their policyholders.

Consumer Rights Act 2015
This Act came into force on 1 October 2015 and applies 

to contracts entered into from that date. The Act consolidated 
much of the existing UK consumer legislation, including the 

Unfair Terms in Consumer Contracts Regulations 1999, 
widening the scope in some areas. 

The Act introduces a wider definition of ‘consumer’ and new 
remedies enabling consumers to receive a repeat performance 
of the service or a price reduction. 

The Act also applies to notices issued by a supplier which relate 
to the rights and obligations of a consumer – this means that 
insurers need to ensure that proposal and claims forms, for 
example, comply with the Act. 

Digital content is now a separate category to goods and services 
and is an area where the impact of the Act is expected to 
increase as insurers provide more services digitally. 

Another development in the Act expected to be significant 
is the introduction of opt-out class actions for breaches of 
competition law. In March 2016, the first such action was 
launched by UK-based buyers of mobility scooters.  
Consumer groups will monitor the action with interest as it 
sheds light on the likely impact of this new form of  
enforcement action.

The Financial Conduct Authority (FCA) has confirmed that 
for the time being it does not intend to issue any detailed 
guidance on the Act and it has directed firms to review the 
comprehensive guidance published by the Competition and 
Markets Authority. The FCA will, however, remain the lead 
regulator for enforcement of the Act against insurers and 
brokers. 

Enterprise Act 2016
The Enterprise Act 2016 received Royal Assent on  

4 May 2016, finally making the Law Commissions’ proposals 
on damages for late payment a reality. The Act has progressed 
swiftly, the draft Bill having only been published in September 
2015. 

The provisions introduce into every contract of insurance an 
implied term requiring the insurer to pay sums due within 
a reasonable time. Failure to do so entitles the insured to 
remedies including damages. The key provisions will be inserted 
as sections 13A and 16A of the Insurance Act 2015 and will 
come into effect on 4 May 2017.

The Act expressly recognises the need for a reasonable time 
to investigate and assess the claim and also includes a non-
exhaustive list of matters that may be taken into account in 
determining what amounts to ‘a reasonable time’. There is also a 
defence where an insurer has reasonable grounds for disputing 
the validity or value of the claim. The Act permits contracting 
out in non-consumer insurance contracts (where the breach 
is not deliberate or reckless) provided that the transparency 
requirements set out in the Insurance Act 2015 are satisfied.

Since the Bill’s first publication, a limitation period of one year 
from the date that insurers pay all sums due has been included 
and is added as section 5A of the Limitation Act 1980. 

Insurers should now be reviewing their policy wordings and 
procedures and ensuring that targeted training is rolled out 
to all involved. They should also check their reinsurance 
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arrangements for any exclusion clause or positive statement 
of cover in relation to a cedant’s liability arising from a late 
payment to an insured. 

The only issue now outstanding from the Law Commissions’ 
review of insurance contract law is insurable interest and a 
further short consultation on a draft Insurable Interest Bill was 
published in April 2016. The purpose of the consultation is 
not to discuss the actual form of words in the draft Bill but to 
understand whether the wording meets the policy objectives 
set out in the March 2015 issue paper. The consultation closed 
on 20 May and the intention is to publish a final draft Bill and 
report in the autumn. 

Flood Reinsurance Regulations 2015
The launch of Flood Re on 4 April 2016 represents a 

milestone for the insurance industry. Rarely can the broader 
social utility of insurance – and reinsurance – be demonstrated 
with such clarity. The 27 insurers participating in the scheme 
at the time of writing are protected by reinsurance. In turn, 
this is possible due to the retrocession to participants in the 
traditional reinsurance market who have subscribed to a multi-
year retrocession providing £2.1 billion in annual protection. 
The parties instrumental in bringing this about are to be 
congratulated on their sustained efforts to secure this outcome. 
Flood Re’s press releases claim that 350,000 households will 
benefit from affordable insurance being available, in many cases 
for the first time in years. 

The new arrangements are a creature of statute, with the Water 
Act 2014 being the primary legislation behind the scheme. 

Section 64 of the Act states that the purpose of the scheme is 
to “promote the availability and affordability of flood insurance 
for household premises” and to manage the “transition to risk-
reflective pricing” over the period of operation of the scheme. 
The Act made provision for a levy on “relevant insurers”, namely 
companies and Lloyd’s syndicates that write home insurance. 

The nuts and bolts of the scheme came later, and are 
contained in the Flood Reinsurance (Scheme Funding and 
Administration) Regulations 2015 and the Flood Reinsurance 
(Scheme and Scheme Administrator Designation) Regulations 
2015. Helpfully, an Explanatory Note appended to the 
Regulations clarifies the new arrangements. The Regulations 
include an elegant definition of a flood: “…water, from any 
source external to a building which enters a building … and 
does so with a volume, weight or force which is substantial and 
abnormal.”

Steps have been taken to avert data protection issues. It 
remains to be seen what wrinkles will emerge in 
implementation and expansion of the scheme. 

General Data Protection Regulation
After a long and arduous journey through the legislative 

process, the text of the General Data Protection Regulation 
(GDPR) has been published in the Official Journal of the 
European Union and the new law will come into effect on 25 
May 2018. 

There are a number of key differences between the current UK 
data protection regime and the GDPR, including:

• the potential for fines of up to 4% of annual worldwide 
turnover or €20 million, whichever is higher;

• the applicability to data processors, not just data controllers;
• new rights for data subjects, including the right to data 

portability and to object to profiling; 
• mandatory data breach notification; 
• extra-territorial scope to regulate those companies located 

outside Europe who target goods or services at European 
citizens; 

• new concepts of accountability, privacy by design and 
privacy by default; and 

• mandatory requirements for some organisations to appoint a 
data protection officer.

The starting gun has been fired and the race is on for 
businesses to ensure that they are compliant by May 2018. 
Brexit is not a reason for inaction on the part of UK businesses. 
The earliest date for Brexit currently appears to be towards the 
end of 2018, roughly six months after the GDPR comes into 
effect. In any case, whatever form Brexit takes, we expect that 
UK law will continue to incorporate the terms of the GDPR, 
or something very similar, so as to enable the UK to continue 
to receive personal data from Europe. Those organisations 
processing personal data on European citizens will also need to 
comply.
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Housing and Planning Act 2016
This Act contains radical new planning legislation, as 

part of a continued drive by the government to boost housing 
delivery and remove barriers within the planning system. The 
Act also deals with streamlining of the compulsory purchase 
regime and improvements to regulation of the private rental 
sector. It received Royal Assent on 12 May 2016.

The Act faced significant resistance in the Lords over ‘Starter 
Homes’ – the new form of affordable housing for eligible first 
time buyers to be sold at a 20% discount to market value. Much 
of the debate in the House of Lords echoed local authorities’ 
concerns that Starter Homes would be to the detriment 
of resolving other local housing needs – principally rented 
affordable housing. The government nevertheless rejected 
amendments giving significant local authority discretion over 
the provision of Starter Homes in their area.

A new form of automatic planning consent will also be introduced 
– ‘planning permission in principle’ (PPIP). PPIP will establish the 
location, use and quantity of development on residential-led 
sites, providing developers with greater certainty. Full planning 
permission is then subject to approval of technical details.

Regulations will be made by the Secretary of State to set out 
the detailed provisions around Starter Homes and PPIP. 

Insurance Act 2015
The 2015 Act came into effect on 12 August 2016. Under 

the Act, the duty of disclosure remains for non-consumer 
policyholders but is reframed as a broader “duty to make a fair 
presentation of the risk”. The duty is satisfied either if all material 
circumstances are disclosed or if sufficient information is 
provided to put a prudent underwriter on notice that they need 
to make further enquiries. Remedies are proportionate.

The Act abolishes ‘basis of the contract’ clauses for commercial 
insurance and parties cannot contract out of this. An insurer’s 
liability is also merely suspended, rather than discharged, in the 
event of a breach of warranty.

The Act also contains a provision that non-compliance with 
a warranty or other term (such as a condition precedent) 
designed to reduce loss of a particular kind or at a particular 
time or place will not debar a claim if the policyholder can 
show that the non-compliance could not have increased the 
risk of the loss in the circumstances in which it occurred.

A fraudulent claim will now result in forfeiting the whole claim, 
with insurers being able to terminate the policy with effect 
from the date of the fraudulent act, but previous valid claims 
are unaffected.

The provisions of the Act have the status of default rules for 
non-consumer insurance but contracting out is prohibited for 
consumer insurance. Any contracting out must comply with 
the transparency requirements set out in the Act.

Insurance Distribution Directive 
The Insurance Distribution Directive (IDD) came into 

force on 22 February 2016 and EU member states are required to 
transpose it into national law by 23 February 2018. The IDD will 
replace the 2002 Insurance Mediation Directive (IMD) and, unlike its 
predecessor, the IDD will apply to insurers as well as intermediaries. 
The Financial Conduct Authority issued a statement following the 
referendum saying that firms must continue with implementation 
plans for EU legislation that is still to come into effect. 

As with the IMD, the IDD is a minimum harmonising directive 
so member states are able to ‘gold-plate’ the directive by adding 
extra requirements. Indeed, the UK included higher standards 
when transposing the IMD which is expected to lessen the 
regulatory impact of the IDD for firms in the UK compared to 
some of their continental colleagues.

Key changes include new information disclosure provisions, 
which will require the use of a standard insurance product 
information document, the mandatory disclosure by both 
insurers and intermediaries of remuneration information,  
and a simplified passporting regime for intermediaries in  
the European Economic Area (however, see our comments in 
‘Brexit: the big grey swan’ above on the implications of Brexit 
for passporting). Further guidelines are being developed by the 
European Insurance and Occupational Pensions Authority with 
a view to ensuring greater consistency in areas such as product 
oversight and governance.
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The IDD also introduces stricter sales standards for insurance-
based investment products, as well as a requirement for 
employees engaged in insurance distribution to undertake 
at least 15 hours of continuing professional training and 
development per year.

The insurance market should monitor developments  
closely over the coming months as new technical  
standards and guidelines are scheduled to be published which 
will refine the scope, and cost of implementation, of the IDD.

Investigatory Powers Bill
This controversial Bill, nicknamed the Snoopers’ Charter 

because it enhances the surveillance powers of the security 
services, passed its second reading on 15 March 2016 and is 
expected to receive Royal Assent by the end of the year.

By consolidating the existing piecemeal rules governing 
communications data, the Bill provides a new legal framework 
for intelligence gathering through the interception of 
communications, equipment interference (that is, hacking) 
and the acquisition and retention of communications data. An 
Investigatory Powers Commissioner will be appointed to oversee 
compliance with measures which include:
• requiring communications service providers (CSPs) to retain 
the internet search activities of UK internet users for 12 months;
• permitting law enforcement officers to obtain, without 

warrant, internet connection records;
• permitting law enforcement officers to hack devices to acquire 

information;

• requiring CSPs to assist intelligence officers with  
the targeted interception of data, communications  
and equipment interference in relation to an investigation; 

• requiring CSPs in the UK to remove encryption; 
• a new criminal offence of “knowingly or recklessly obtaining 

communications data from a telecommunications operator or 
postal operator without lawful authority” which is punishable 
by fine or up to two years in prison.

Internet service providers and telecoms operators are likely to be 
affected substantially and they/their insurers will need to ensure 
new internal procedures are in place to comply with these 
measures.

Markets in Financial Instruments Directive 
II and Packaged Retail and Insurance-based 

Investment Products Regulation
The entry into application of the revised Markets in Financial 
Instruments Directive (MiFID II) has been extended by a year, to 
3 January 2018. The European Commission was informed that 
neither local regulators nor market participants would have the 
necessary technical infrastructure in place to meet the original 
deadline. The extension will not, however, have an impact on 
the timeline for adoption of the ‘level II’ implementing measures.

The Markets in Financial Instruments Directive (MiFID I), 
implemented in 2007, established the current regulatory 
framework for investment services and activities. In response 
to the financial crisis and to strengthen investor protection 
and financial market transparency, MiFID I was reviewed and 
revised. MiFID II comprises a new Directive and Regulation.

Although MiFID II, like its predecessor, does not apply to 
insurers, the Financial Conduct Authority (FCA) is considering 
whether its conduct of business rules implementing MiFID 
II should apply to insurance-based investments and personal 
pensions (on the basis that these products are often 
substitutable for MiFID investment products). The Financial 
Services Authority took this approach at the time of MiFID I.

From 31 December 2016, firms advising on or selling packaged 
retail and insurance-based investment products (PRIIPs) must 
provide a key information document (KID) to retail investors. 
A KID is a simple document giving key facts to investors in a 
clear and understandable manner. Given the delay to MiFID II, 
questions have been raised as to whether the PRIIPs Regulation 
should also be delayed. 

MiFID II is due to come into effect in January 2018 and the 
earliest date for Brexit currently appears to be towards the 
end of 2018. As mentioned earlier, the FCA issued a statement 
following the referendum saying that firms must continue with 
implementation plans for EU legislation that is still to come 
into effect. 

Modern Slavery Act 2015
It is a sad fact that slavery still exists across the world, 

even in the UK. Home Office statistics indicate that there were 
10,000–13,000 potential victims of modern slavery in the UK  
in 2013. 

The Modern Slavery Act 2015, which came into force on 29 
October 2015, is aimed at tackling the global problem of slavery 
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and human trafficking. Large businesses are considered to be in 
a unique position to influence global supply chains to prevent 
such abuse taking place. With that in mind, the Act requires 
large commercial organisations to prepare and publish a ‘slavery 
and human trafficking’ statement for each financial year, setting 
out the steps (if any) they have taken to ensure that slavery 
and human trafficking is not taking place in their business and 
supply chain.

The requirement will apply to insurance companies  
and many of their insureds. The construction sector in particular 
will be affected. The complex nature of construction industry 
supply chains, which can involve a number of sub-contractors, 
consultants and large teams of workers in the UK and abroad, 
means that incidents of modern slavery and illegal working may 
be taking place unwittingly. 

It is not the non-compliance with the Act per se that will 
cause the problems. Further, an organisation can meet its 
obligations by publishing a statement that it is taking no steps. 
In both these situations, it is the risk of adverse publicity and 
reputational damage that will motivate organisations to comply 
with not only the strict requirements but the spirit of the Act.

Modern Transport Bill
Assisted in part by the fact that it has never ratified 

the Vienna Convention requiring a driver to be in control of 
a vehicle at all times, the UK is already viewed as an attractive 
proposition for vehicle manufacturers looking to begin testing 
autonomous vehicle technologies in real life conditions. 

With the value of the autonomous vehicle industry set to 
increase at a rapid rate throughout the remainder of the 
decade and beyond, it is perhaps not surprising that the 
UK government is keen to steal a march on other European 
countries. The announcement of a Modern Transport Bill during 
the State Opening of Parliament is a clear message that the 
UK government has no intention of losing its position as the 
leading force in Europe for the development of autonomous 
and electric vehicle technologies.

The Department for Transport’s Centre for Connected  
and Autonomous Vehicles has recently released a  
consultation paper seeking industry-wide stakeholder 
responses to proposed regulatory changes to enable the 
development of both ‘advanced driver assistance systems’  
and ‘automated vehicle technologies’ in a safe and 
proportionate manner. The responses to the consultation  
will help inform the drafting of the Bill, to include the  
changes needed to the insurance provisions within domestic 
road traffic legislation to make driverless cars a reality on the 
UK’s roads. 

The initial transition from traditional to highly autonomous 
vehicles, where the driver is expected to take back control 
in certain scenarios, presents a challenge from an insurance 
perspective. The government’s proposal to cover autonomous 
vehicles under ‘ordinary’ insurance policies will require motor 
insurers to innovate and create new products that combine 
the necessary elements of both liability and products cover to 
cater for both human and system errors.

It is conceivable that the government could use the Bill  
to make the necessary changes to the domestic road  
traffic legislation to address its inconsistency with the 
European Motor Insurance Directive (MID), as highlighted  
by the Slovenian case of Vnuk v Triglav. Following the UK  
vote to leave the EU, and in particular the resignation of  
Lord Hill as European Commissioner with responsibility for 
financial services, it now seems unclear whether there is  
any appetite at a European level to amend EU law in the  
light of Vnuk.

Negligence and Damages Bill
Sponsored by Andy McDonald MP, this Private 

Members’ Bill was first read in the House of Commons on  
13 October 2015.

The Bill sought to extend the range of potential claimants  
for damages as secondary victims of nervous shock,  
bringing the extended family, friends and colleagues of  
injured persons within the class of persons for whom there  
is a presumption of close ties of love and affection which  
must be disproven by defendants. It also sought to enable 
claimants whose life expectancy has been reduced by the 
breach of duty for which a claim is presented, to pursue  
claims for lost years. The third strand of the Bill sought to 
extend the class of claimants entitled to seek bereavement 
damages, following a fatal accident, to include the deceased’s 
wider family.
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Were the Bill to have passed into legislation, it would not  
only have increased the cost to insurers and their insureds of 
many serious accidents, but also the cost of many low value 
claims with secondary victim claims being added to the main 
action.

The Bill was to receive its second reading in the House of 
Commons on 13 May 2016 but was not progressed or the 
subject of parliamentary debate. It will not make further 
progress towards legislation, although further Private 
Members’ Bills in this area may be presented in the future.

Network and Information Security Directive
This Directive, commonly known as the Cybersecurity 

Directive, once finalised will require relevant businesses to adopt 
appropriate security measures to protect their networks and 
data against cyber security incidents. These businesses will also 
be required to report serious cyber incidents they experience to 
regulators.

The Directive will apply to operators of essential services such 
as energy, transport, banking and health as well as IT service 
companies and public administrators. All entities within its 
scope will need to ensure that they are able to resist cyber 
attacks. The purpose of the Directive is to ensure a common 
high level of network and information systems security across 
the EU. 

The Directive will require companies to report cyber security 
breaches although it is not yet clear who will be responsible for 
enforcement.

The Directive is currently subject to tripartite negotiations 
between the European Commission, European Parliament and 
European Council but, at the time of writing, it is expected that 
the Directive will come into force in August 2016. EU member 
states will then have 21 months to implement the Directive into 
national law (the earliest date for Brexit currently appears to be 
towards the end of 2018).

Private Motor Insurance Market 
Investigation Order 2015

In September 2014 the Competition and Markets Authority 
(CMA) issued its final report on anti-competitive behaviours 
in the private motor insurance market. While the CMA was 
unable to identify a way of tackling the credit hire industry 
without a detrimental effect on competition, its report made 
two distinct recommendations which were subsequently 
drafted into the Private Motor Insurance Market Investigation 
Order 2015 to bring the recommendations into force:
• a ban on widely defined ‘Most Favoured Nation’ (MFN) 

clauses; and
• better information for consumers on the costs and benefits of 

no claims bonus (NCB) protection.

With more than 90% of private motor policies sold via price 
comparison websites (PCWs), the CMA found that widely 
defined MFN clauses that prevent insurers from offering 
consumers the same deal via other online sales platforms serve 
to restrict competition and innovation, and reduce the number 
of new entrants into the market. This ultimately leads to higher 
commissions and increased premiums for consumers.

The ban, which came into force on 19 April 2015, does not 
extend to narrowly defined MFN clauses, which restrict insurers 
offering the same deal direct via their own website. Pursuant to 
the 2015 Order, from 15 July 2015 larger PCWs (£300k+ private 
motor insurance sales per annum) must provide quarterly and 
annual compliance statements to the CMA. Since 1 August 
2016, the duty to provide an annual compliance statement is 
extended to all private motor insurers, with subsequent annual 
statements to be filed by 1 February each year. The compliance 
statement includes a provision that the insurer has not carried 
out ‘equivalent behaviour’ which replicates the anti-competitive 
effects of MFN clauses.

The obligation to provide information about NCB protection 
is extended to both insurers and insurance intermediaries alike 
(to include PCWs). From 1 August 2016, whenever an insurer 
or insurance intermediary makes an offer or invitation, whether 
verbal or in writing, to sell NCB protection alongside private 
motor insurance, it must ensure that both the NCB Protection 
Statement and NCB Protection Information are provided clearly 
and prominently. Failure to do so could result in a claim for 
loss/damage by the consumer. The CMA is itself also at liberty 
to enforce the Order via civil proceedings including by way of 
injunction. While we will have to wait and see what effect the 
new disclosure rules regarding NCBs will have on consumer 
behaviour, it represents another step in bringing forward 
regulatory focus to the point of sale.
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Product Safety and Market Surveillance 
Package

Since 2001, product safety across Europe has been governed by 
Directive 2001/95/EC or the General Product Safety Directive 
(GPSD). For over five years, reform of the GPSD has been in the 
pipeline at EU level. The proposed Product Safety and Market 
Surveillance Package aims to unify product safety across the EU, 
bringing together previously separate rules about consumer and 
non-consumer products.

Core obligations to make and distribute only products that are 
safe remain unchanged. However, expect clearer regulation of 
business-to-business sales with express obligations placed on 
manufacturers and distributors.

One headline reform is around improved traceability. The 
package will see new express obligations on economic 
operators within the supply chain to keep records of who they 
source goods from and who they sell them to, and to retain 
those records for up to ten years. Labelling to show more clearly 
the origin of products is also a key part of the reforms.

The real uncertainty is about timing – with the reforms 
apparently the subject of ongoing discussion at EU level, no 
firm date yet seems likely for when these reforms will come into 
force (and of course Brexit has added further uncertainty for 
UK companies).

Riot Compensation Act 2016
This Act received Royal Assent in March 2016 and will 

come into force on a date appointed by the Secretary of State 
by regulation. Repealing the Riot (Damages) Act 1886 (which 
was the subject of the Supreme Court riot litigation – see Cases 
section below), the new legislation is designed to provide a 
modern and affordable compensation scheme which upholds 
the ethos of the historical legislation by continuing to support 
individuals and businesses affected by riots while limiting the 
burden to the taxpayer. 

There is a new £1 million cap on recovery and a specific 
exclusion for consequential loss (although there is a provision 
allowing for alternative accommodation costs). There is also 
limited cover for motor vehicle damage. In a departure from the 
Kinghan Report recommendations, however, the 2016 Act does 
not narrow the pool of claimants and so allows businesses of all 
sizes a right to compensation.

Although Parliament is yet to publish any regulations dealing with 
the management and calculation of claims under the 2016 Act, 
the impact that the new provisions may have on businesses and 
insurers is likely to be significant. Insurers will need to consider 
whether to amend their policies in the light of the new approach. 

Senior Insurance Managers Regime
The Senior Insurance Managers Regime (SIMR) is now 

in force, replacing the approved persons regime for certain 
senior individuals within insurance companies. From 1 January 
2016, Solvency II firms and groups have been required to 
have governance maps in place, setting out clearly the key 
functions at the firm and the relevant individuals responsible 
for these functions, along with their lines of accountability and 
responsibility both within that firm and to any wider group.

On 7 March 2016, the SIMR came fully into effect with the new 
set of Senior Insurance Management Functions (SIMFs) and 
conduct standards. Of note is the new Group Entity SIMF (an 
individual employed in a parent or other group entity, who is 
able to exercise significant influence over the regulated firm’s 
affairs) who will require approval. The requirement to have a 
Scope of Responsibilities in place for all SIMFs comes into force 
on 7 September 2016 and the Prudential Regulation Authority 
will request this as part of the supervisory approach.

The senior managers regime is expected to be extended to all 
authorised firms (including insurance brokers) in 2018, and 
will also apply to claims management companies when they 
become subject to Financial Conduct Authority authorisation.
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Small Business, Enterprise and 
Employment Act 2015

This Act, implemented in stages since receiving Royal Assent 
in March 2015, has increased transparency in the ownership 
and control of companies and introduced measures to make 
directors accountable for their actions.

Under the Act, companies are prohibited from appointing 
corporate directors (save for very limited exceptions) and 
all existing corporate directors will cease to be directors 
automatically in October 2016.

From 6 April 2016, most UK incorporated companies and 
limited liability partnerships have been required to keep a 
register of people with significant control (PSC) over the 
company available for public inspection. The PSC information 
is filed at Companies House with a confirmation statement, 
which replaces the annual return. Non-compliance with the PSC 
register requirements is a criminal offence and may result in a 
fine or a prison sentence of up to two years.

PSC are persons who (a) hold, directly or indirectly, 25% of a 
company’s shares or voting rights, (b) hold the right to appoint 
or remove a majority of the board, or (c) have the right to 
exercise significant influence or control over the company.

Third Parties (Rights against Insurers) Act 
2010

The 2010 Act came into force on 1 August 2016, having 
finally been updated earlier in the year by the Third Parties 
(Rights against Insurers) Regulations 2016 to reflect changes in 
insolvency law. 

Replacing the Third Parties (Rights against Insurers) Act 1930, 
the 2010 Act removes the need for multiple sets of proceedings 
by allowing a third party to issue proceedings directly against 
a liability insurer where the insured is or becomes insolvent, 
and to resolve all issues (including the insured’s liability) within 
those proceedings. By removing the need for the third party to 
sue the insured, the 2010 Act eliminates the hurdle of restoring 
a corporate insured to the register of companies where it has 
been struck off. The 2010 Act also improves a third party’s 
access to information about the insurance policy, allowing 
them at an early stage to obtain information about the rights 
transferred in order to enable an informed decision to be taken 
about whether or not to commence or continue litigation. The 
Act also widens the category of people who can be asked for 
the information and places time limits on their response.
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AIG Europe Ltd v OC320301 LLP (formerly 
The International Law Partnership LLP) & 

The Law Society (Intervener) 
Court of Appeal guidance on aggregation clauses

The Court of Appeal has provided key guidance on the 
aggregation clause in the Solicitors Regulation Authority’s 
Minimum Terms and Conditions (MTC). This is the first 
appellate court decision on the construction of the clause.

Aggregation permits two or more claims to be treated as a 
single claim where they are linked by a unifying factor. The 
choice of language used to express the unifying factor is of 
critical importance and the appeal in this case turned on the 
true construction of the words “a series of related matters or 
transactions”.

The Court of Appeal concluded that, in order to aggregate, the 
matters or transactions must have an intrinsic relationship with 
each other, not an extrinsic relationship with a third factor. The 
judge at first instance had been wrong to say that the matters 
or transactions had to be “dependent” on each other before 
aggregation could occur.

While the wider construction will be welcomed by insurers, the 
judgment does little to clarify how the aggregation clause is to be 
applied either to the specific facts of the case or more generally. 
The new test may prove difficult to apply in practice. The decision 
will be relevant to professional indemnity insurance, and possibly 
other classes which include aggregation clauses, and insurers who 
are not constrained by MTC will need to bear the test in mind.

AXA Versicherung AG v Arab Insurance 
Group (B.S.C.)

Reinsurer must prove inducement to avoid for  
non-disclosure

Despite a cedant’s failure to disclose loss statistics relating to its 
inward book of marine energy construction risks, its facultative-
obligatory first loss reinsurer was not entitled to avoid 
reinsurance treaties covering two years of account.

While the cedant accepted that loss statistics relating to the 
insurance being written would generally be material, in this case 
it stated that disclosure of the statistics would not have affected 
the reinsurer’s decision to write the treaties. This was because 
the historical poor loss results were not indicative of likely 
future results as the cedant had adopted a fundamentally more 
conservative underwriting strategy following the appointment 
of a new underwriter. The reinsurer’s underwriter could not 
recall the transaction being carried out and therefore the 
court considered that a healthy scepticism was appropriate 
in considering any evidence given as to what the underwriter 
would have done had the loss statistics been presented. 

Ultimately, the court concluded that the underwriter would 
have been willing to listen to justifications the cedant would 
have given regarding the previously poor results. Therefore, the 
non-disclosure had not influenced the decision of the reinsurer’s 
underwriter and, in this case, the treaties could not be avoided.

Brit UW Ltd v F & B Trenchless  
Solutions Ltd

Avoidance of policy for material non-disclosure and 
misrepresentation

The insurer applied for a declaration that it had validly 
avoided a policy. The insured, a sub-contractor, constructed 
a micro-tunnel under a railway line. The insured had 
estimated settlement at 2–4mm. In the following weeks, and 
immediately prior to taking out a combined liability policy 
with the insurer, progressive settlement was observed up to 
15–18mm and a void opened up. Settlement continued to 
increase and, shortly after cover was confirmed, sudden severe 
settlement caused a train derailment. The contractor sought 
to recover from the insured its losses arising from the insured’s 
alleged defective work, which were over £3.67 million. The 
insurer avoided the policy.

The insured argued that the earth movement and void were 
not material matters to disclose and that the action was 
brought with impermissible hindsight. The judge disagreed; 
these were matters which clearly would influence the judgment 
of a prudent insurer and there was material non-disclosure by 
the insured. The insured’s own opinion of the significance of the 
settlement and void did not determine materiality. The test was 
objective. The material non-disclosure was a substantial cause 
affecting the insurer’s decision to write the policy on the terms 
it did. Similarly, the misrepresentation that the insured did not 
work on active lines was material and also induced the insurer 
to underwrite the risk on the terms it did. The policy was validly 
avoided.
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Cavendish Square Holding BV v Talal El 
Makdessi; ParkingEye Ltd v Beavis 

Supreme Court rewrites test for penalty clauses

The Supreme Court has reviewed the law on penalty clauses, 
deciding that there is no justification for abolishing or extending 
the rule that a contractual penalty clause is unenforceable, and 
at the same time clarified the test.

Previously, a clause would be enforceable if it was a genuine 
pre-estimate of the loss that would result from the breach but 
unenforceable if it was excessive and/or punitive. The Supreme 
Court held that the concepts of ‘deterrence’ and ‘genuine pre-
estimate of loss’ were unhelpful and stated that the true test 
is “whether the impugned provision is a secondary obligation 
which imposes a detriment on the contract-breaker out of all 
proportion to any legitimate interest of the innocent party in 
the enforcement of the primary obligation”.

The two cases were very different but the disputed clauses 
were upheld in both. Cavendish involved a commercial contract 
relating to the sale of a controlling stake in a business. The 
disputed clauses applied if the defendant breached a restrictive 
covenant not to compete, with the effect that the purchase 
price was reduced. The Supreme Court held that the clauses 
were in effect price adjustment clauses and, as they were 
primary obligations, the penalty rule did not come into play. 

In ParkingEye, the defendant incurred an £85 parking charge for 
overstaying a two-hour time limit. The Supreme Court held that 
the charge was not a penalty. There was a legitimate interest 

in charging overstaying motorists which extended beyond the 
recovery of any loss. The charge was not out of all proportion to 
ParkingEye’s interests and was therefore neither extravagant nor 
unconscionable.

Eclairs Group Ltd (1) Glengary Overseas 
Ltd (2) v JKX Oil & Gas Plc and others

Directors must not exercise their powers for an 
improper purpose

The board of directors (Board) in the respondent company, 
believing that the appellant minority shareholders were about to 
undertake a ‘corporate raid’ on the company, issued disclosure 
notices under section 793 of the Companies Act 2006, seeking 
information regarding their interests in shares and any acquisition 
agreements between shareholders. Not satisfied with the appellants’ 
responses, the Board used Article 42 of the company’s Articles 
of Association to impose restrictions on their shares, suspending 
their voting rights at an upcoming Annual General Meeting. The 
appellants commenced court proceedings contending that the 
Board’s use of Article 42 breached the ‘proper purpose’ doctrine. 

The Supreme Court found that: (1) the ‘proper purpose’ doctrine 
applied to Article 42 and section 793; and (2) the directors had 
acted for an improper purpose, since Article 42 was used to 
influence the outcome of the resolutions at the AGM. While 
the Board may have believed it was acting in the company’s best 
interest to prevent a corporate raid, manipulating the outcome of 
resolutions at shareholder meetings was not the purpose of Article 
42 and the presence of an improper purpose vitiated the Board’s 
actions. 

This case is a helpful reminder for directors to consider and 
record their true motives before exercising a power, to ensure 
that it cannot be challenged as being used for an improper 
purpose.

Equity Syndicate Management Ltd v 
GlaxoSmithKline Plc and AXA Corporate 

Solutions Assurance SA 
Rectification of motor policy allowed

The issue in this case was whether an insurance contract 
between GlaxoSmithKline (GSK) and its insurer, Equity Red 
Star (Equity), in relation to an employee car ownership scheme, 
should be rectified following a claim that unintentionally fell 
within the terms of the policy.

When the employee car ownership scheme did not apply, GSK 
would hire cars from National Car Rental which were insured 
with AXA.

A GSK employee, Ms Ball, was involved in a serious accident 
while driving a hire vehicle provided through the company. 
AXA settled the personal injury claim but sought a 50% 
contribution from Equity. In response, Equity claimed for 
rectification of the contract.

Following Ms Ball’s accident, GSK and Equity agreed that on 
interpretation of the policy Equity was still liable. The insurance was 
wider than had been intended. In the certificate, the description of 
insured vehicles extended to all vehicles in the custody or control 
of GSK. A hire vehicle would therefore be covered.
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The witnesses were unanimous, however, that the intention was 
to only cover vehicles in the employee car ownership scheme. 
The premium was calculated on this basis. 

Ultimately, the wide terms of the policy did not reflect the 
parties’ common intention. AXA would have received a 
windfall, had rectification not been allowed. Equity’s claim 
for rectification therefore succeeded and AXA’s claim for 
contribution was dismissed. 

The case demonstrates the importance of careful policy drafting.

Google Inc v Vidal-Hall and others
Google withdraws its appeal on privacy claims

We reported on the appeal court decision last year. It was listed 
for appeal in the Supreme Court in October 2016 but Google 
has now withdrawn its appeal. 

The case was intrinsically about whether data subjects can claim 
compensation for their non-financial loss (for example, for distress 
or moral damage) from companies who infringe their rights 
under the Data Protection Act 1998 or privacy rights. At each 
stage of this case, the court has found that data subjects ought to 
be entitled to bring such claims. In doing so, the court effectively 
struck through a sub-clause of section 13 of the Data Protection 
Act which required claimants to show a financial loss first in 
order to claim distress compensation. With Google’s appeal now 
withdrawn, it seems that the requirement to show any financial 
loss for privacy claims has been permanently removed from UK 
privacy law.

The EU General Data Protection Regulation (GDPR), which 
will come into effect on 25 May 2018 (see our comments on 
the impact of Brexit on the GDPR in the Legislation section 
above), makes no distinction between material and non-material 
damages. We may therefore see an increase in the number of 
privacy claims brought in the UK courts.

Hayward v Zurich Insurance Company Plc
Supreme Court considers the effect of fraud 

discovered post-settlement 

On 27 July 2016, the Supreme Court handed down its judgment 
in the defendant’s appeal in this action to recover damages paid 
to the claimant in a genuine but exaggerated personal injury 
claim.

Hayward, who pursued his former employer for damages 
following an injury in the workplace, was suspected by Zurich 
to have exaggerated his injuries but no clear evidence was 
obtained and Hayward persuaded the experts that his injuries 
were significant. 

Following settlement of his claim, Hayward’s neighbours 
provided his employer (and in turn Zurich) with evidence of his 
true abilities and Zurich commenced proceedings to recover 
the damages over and above those which Hayward would have 
received had he been honest in the first action.

After receiving permission from the Court of Appeal to reopen 
the Tomlin Order through which the settlement had been 
recorded, Zurich obtained a judgment at trial which reassessed 

the value of Hayward’s claim at £14,720 (from £112,500) and 
ordered him to repay the balance and costs.

Hayward appealed to the Court of Appeal, which decided 
in March 2015 that, as Zurich did not believe the extent of 
injuries presented by Hayward to be true, it was prevented 
from unravelling the settlement even on obtaining conclusive 
evidence to support its suspicions;  it was contrary to the public 
interest to allow a contract of settlement, entered into when 
aware of the possibility of fraud, to be set aside when evidence 
of that fraud came to light.

In contrast with the judgment in Versloot Dredging BV and 
another v HDI Gerling Industrie Versicherung AG and others, the 
claim was fraudulently exaggerated and presented in order to 
seek damages to which the claimant was not entitled rather 
than a “justified claim supported by collateral lies”.

The Supreme Court’s unanimous decision was that belief in 
the misrepresentation need not be established. The risk of 
Hayward’s misrepresentations being accepted by the judge 
assessing his damages was a material factor in leading Zurich to 
settle the claim for a value higher than its true value; therefore 
the misrepresentation was a material cause of the settlement. 
The judgments confirm that it is difficult for the fraudster to 
rebut the presumption that a fraudulent misrepresentation is 
material in such circumstances.

DAC Beachcroft acted on behalf of the insurers.
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Heneghan v Manchester Dry Docks Ltd and 
others

Court of Appeal considers causation in a claim for 
asbestos-related lung cancer 

While a claimant who developed mesothelioma can pursue 
each employer that exposes him to asbestos for the entirety of 
his claim pursuant to section 3 of the Compensation Act 2006, 
this statutory entitlement does not extend to the indivisible 
condition of lung cancer.

The lead judgment was given by the Master of the Rolls, who 
concluded that, as all of the defendants had materially 
contributed to the risk of Mr Heneghan contracting lung 
cancer, the causation test was satisfied. However, as the 
evidence did not indicate that any one of the defendants alone 
had doubled the risk of him developing the condition (and 
thereby made a material contribution), the defendants should 
each contribute to the damages based on their proportionate 
period of exposure. His estate’s recovery was therefore restricted 
to 35.2% of the value of the claim.

As a result, the common law position remains in claims for the 
indivisible condition of asbestos-related lung cancer and, in the 
absence of evidence that an individual defendant has more 
than doubled the risk of developing the condition, Holtby v 
Brigham & Cowan (Hull) Ltd discounts for unpursued periods 
of exposure should remain available to defendants and their 
insurers.

Knauer v Ministry of Justice
Supreme Court rules on claims for special 

damages in fatal accidents 

As predicted in our report last year, February 2016 saw the 
Supreme Court unanimously overturn 37 years of established 
law to hold that, when calculating the dependency in fatal 
accident claims, multipliers should be calculated from the date 
of trial, in line with the date used in non-fatal personal injury 
claims.

The methodology for the calculation of multipliers is not that 
applied in non-fatal claims, and the sum calculated should reflect 
the risk that, had there been no tort, the deceased might have 
died between the actual date of death and the date of trial.

The impact of the judgment will result in multipliers increasing by 
a small but not insignificant amount in nearly every fatal accident 
case. The judgment has retrospective effect and therefore affects 
all outstanding fatal accident claims.

Mayor’s Office for Policing and Crime v 
Mitsui Sumitomo Insurance Co (Europe) 

Ltd (1) Tokio Marine Europe Insurance Ltd (2) 
and others
Supreme Court decision on the recoverability of 
consequential losses under the Riot (Damages) Act 1886

Insurers and the Mayor’s Office for Policing and Crime (MOPC) 
have been embroiled in litigation since 2012, after the MOPC 
refused Mitsui Sumitomo and Tokio Marine’s claims for 

compensation arising out of the total destruction of the Sony 
DADC Distribution Centre in Enfield during the August 2011 
riots. Overturning the Court of Appeal’s unanimous decision, 
the Supreme Court ruled in April that the compensation 
recoverable under the Riot (Damages) Act 1886 does not 
include consequential losses.

Unlike the Court of Appeal, who were influenced by the 
developments in tort law, Lord Hodge’s judgment focused on 
the legislative history. Referring to medieval applications of the 
surety principle as evidencing that the community did not 
always stand in the shoes of the offender, as well as the legislation 
which developed the notion of a self-contained statutory 
compensation scheme, the starting point in his view was that 
compensation was confined to physical damage to property. 
In the absence of a provision expanding this, and thereby 
extending the statutory scheme, there could be no recovery for 
consequential losses under the 1886 Act.

This decision came just weeks after the Riot Compensation Act 
2016 received Royal Assent (see Legislation section above).

DAC Beachcroft acted on behalf of the insurers.
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McBride v UK Insurance Ltd
Credit hire rates evidence reconsidered

Challenging Stevens v Equity Syndicate Management Ltd (Stevens) 
on which we reported last year, the claimant proceeded to the 
Court of Appeal on 21 January 2016 for an oral application for 
leave to appeal after it was refused leave on paper. In the original 
matter, which was heard shortly after Stevens, the judge awarded 
hire charges based on the Stevens test. 

The application for leave to appeal was lodged by Accident 
Exchange on three grounds. The first was the question of 
whether the claimant is entitled to hire with a zero excess via 
a collision damage waiver (CDW) product. At first instance, a 
rate had been awarded which did not come with the option 
to waive the excess. Lord Justice Underhill surmised that this 
could not be the only case with CDW and excess as an issue,  
so highlighted it would be useful for the Court of Appeal to 
give some guidance on the area. Permission was therefore 
granted.

The second issue was the difference between ‘mainstream’ and 
‘local reputable’ companies and the respective hire rates. At 
first instance, the judge awarded a rate from a local company, 
rather than a mainstream one where the rates were higher. 
The appellant argued that the judge should have awarded a 
rate from a mainstream provider. Underhill LJ described the 
claimant’s drafting as ‘dodgy’ and asked if it wanted to amend. 
Permission to amend was granted, with the permission to 
appeal hearing being relisted for the same time as the full 
appeal on the above issue.

The most important of the three grounds for appeal was 
that Stevens is inconsistent with previous Court of Appeal 
decisions, so the court was wrong to follow Stevens in this 
matter. In essence, this was an attempt by Accident Exchange 
to undermine Stevens.

At the hearing, Underhill LJ was clear that he did not believe 
the claimant had grounds to appeal. He expressed the view 
that there was no inconsistency between Stevens and previous 
Court of Appeal decisions. Stevens had been fully argued and the 
decision made and as such this ground of appeal had no merit. 
Nevertheless, he allowed the claimant to argue the point in 
front of a full court at the same time as the appeal hearing of the 
above. Therefore, the claimant does have another opportunity to 
argue for leave to appeal. Underhill LJ did, however, want it noted 
that Stevens remains good law.

The appellant asked to expedite the matter but the court 
refused. Due to the current backlog in the Court of Appeal we 
do not expect a hearing before spring 2017. The matter will be 
heard alongside Clayton v EUI Ltd, another Accident Exchange 
appeal dealing with excess waivers and the calculation of rates. 
As such, Stevens should be applied on all cases for at least 
another year, and of course longer if the full courts agree with 
Underhill LJ.

Thwaites v Aviva Assurances had been listed for hearing in the 
Court of Appeal in April 2016. However, this case, querying 
whether basic hire rates are applicable on subrogated claims, has 
been discontinued by Accident Exchange.

Minister Finansow v Aspiro SA
European Court of Justice decision on the VAT 

treatment of claims handling 

Aspiro is a Polish company providing claims handling services to 
insurance companies in Poland. The Polish tax authority did not 
want Aspiro to be able to exempt its claims handling services 
to its customers and wanted the insurance companies to have 
to pay VAT. Interestingly the UK government tried to intervene, 
supporting the use of the VAT exemption, but its input was 
dismissed.

The European Court of Justice (ECJ) held that for the exemption 
to apply the service provider must “have a relationship with both 
the insurer and the insured party” and in addition “its activities 
must cover the essential aspects of the work of an insurance 
agent, such as the finding of prospective clients and their 
introduction to the insurer”. On the facts, Aspiro lost and will 
have to start charging VAT to its customers.

So, unless a claims handling organisation actually introduces 
insureds to insurers with a view to concluding contracts for 
insurance, the availability of the exemption is currently under 
question. The strong implication from the judgment is that UK 
law does not comply with EU law and our opinion was that 
the UK may have had to change its legislation at a future date, 
the change likely to be prospective rather than retrospective. 
This is not the first time HM Revenue & Customs’ (HMRC) 
implementation of a VAT directive has been deficient and we 
would have expected HMRC to issue a consultation followed by 
new legislation in the Finance Act. 
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The UK government will not be obliged to make this change 
post-Brexit and our view is that it will not seek to do so in the 
meantime. We will no longer be bound by the VAT rulings of 
the ECJ unless our trade agreement with the EU says something 
to the contrary. The UK government can of course choose to 
make this change independently (increasing the tax take in 
this area) but bearing in mind that the UK government made 
representations to the ECJ supporting the wide use of the 
exemption to promote the UK insurance industry, we now think 
that this is less likely than prior to the referendum.

MT Hojgaard A/S v E.ON Climate & 
Renewables UK Robin Rigg East Ltd  

and another
Contract terms may not guarantee quality

This case concerned liability following the failure of foundations 
of an offshore wind farm. As design and build contractor, MT 
Hojgaard (MTH) sought declarations of non-liability to E.ON as 
employer for the remedial costs to the foundations of the Robin 
Rigg wind farm.

The judge specifically found that the design and build contract 
required MTH to achieve a result, namely foundations with a 
service life of 20 years. MTH produced its design in accordance 
with an international standard for the design of offshore wind 
turbines, known as J101. The judge found that this contained 
a significant error and although MTH was not negligent in 
failing to supply a structure with a service life of 20 years, MTH 
was in breach of contract.

The Court of Appeal disagreed. Viewing the contractual 
documents as a whole, MTH had not given an absolute 
guarantee that the structure would have a service life of 20 
years. 

This case underlines the need for clarity in contracts, in this case 
drawing a sharp distinction between achieving a reasonable 
design life and guaranteeing the actual operational life of the 
structure. 

Ocean Finance & Mortgages Ltd and 
another v Oval Insurance Broking Ltd 

Brokers’ duty to advise on block notification

Normally a placing broker will not owe duties to the insured but 
only to its client, the producing broker. However, in this case it 
was argued that the placing broker owed direct duties, in tort, 
to the insured. 

The insured sold secured loans and payment protection 
insurance (PPI). When PPI complaints started to be upheld in 
2009, the placing broker voluntarily made a limited notification 
of circumstances prior to renewal without any instruction to do 
so. The following year, a block notification was made. Cover was 
rejected on the basis that notification should have been made 
in the previous year.

The judge held that by making a voluntary notification, the 
placing broker had assumed duties to the producing broker 
and potentially assumed a duty to the insured itself in relation 
to making appropriate notification to the earlier year insurers. 

The judge held that both the producing and placing brokers 
were in breach of their duties in failing to deal with the need 
to make a block notification in respect of PPI complaints. The 
downsides of making a block notification were outweighed 
by the risks of failing to notify such circumstances to insurers. 
On apportionment of liability between the two brokers, the 
producing broker was held liable for 70% of the loss as it had 
greater knowledge of the systematic failures in the insured’s 
sales processes.

Schrems v Data Protection Commissioner 
Privacy Shield to replace US-EU Safe Harbor 

framework

In October, the European Court of Justice ruled that the Safe 
Harbor regime was no longer considered to provide adequate 
protection for personal data transfers from the European 
Economic Area to the US due to the unfettered access that US 
authorities have to European data once it reaches US shores. 
Consequently, the insurance market was forced to carry out an 
audit of all existing contracts involving the transfer of personal 
data from the EU to the US under Safe Harbor and put in 
place the European Commission’s standard contractual clauses, 
referred to as ‘Model Clauses’.

Meanwhile, the US and Europe rushed into trying to agree an 
alternative to Safe Harbor, in the form of the ‘Privacy Shield’. On 
12 July 2016, the European Commission adopted the Privacy 
Shield as an adequate means of transferring personal data to 
the US. The US Department of Commerce started accepting 
applications for certification on 1 August 2016. Throughout 
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the negotiations, much scepticism was expressed regarding 
its similarities to the Safe Harbor scheme and at the time 
of writing, its future is by no means certain. The Article 29 
Working Party, the European Parliament and the European Data 
Protection Supervisor have all published negative opinions on 
the Privacy Shield, expressing ‘strong concerns’ on issues such 
as data retention, onward data transfers and the new right of 
redress for EU individuals, and the access by public authorities 
to data transferred under the Privacy Shield. Essentially, these 
are the main issues that the Privacy Shield was meant to address 
after the demise of Safe Harbor. Meanwhile Schrems and the 
Irish Data Protection Commissioner have asked the European 
Court of Justice to assess the adequacy of Model Clauses. If 
these are declared inadequate, the future of many transfers of 
personal data from Europe to the US is uncertain.

Serious Fraud Office v Standard Bank Plc 
(now ICBC Standard Bank Plc)

First Deferred Prosecution Agreement 

Standard Bank’s indictment for an alleged failure to prevent 
bribery contrary to section 7 of the Bribery Act 2010 was 
suspended upon the Serious Fraud Office (SFO) agreeing  
its first Deferred Prosecution Agreement (DPA) with  
Standard Bank.

The suspension related to a US$6 million cash payment by 
Standard Bank’s subsidiary, Stanbic Bank, to Enterprise  
Growth Market Advisors Ltd (EGMA), a Tanzanian company. 
Two of EGMA’s directors and shareholders were members 
of the Tanzanian Revenue Authority (that is, the Tanzanian 

government) and the SFO alleged that the payment was 
intended to induce the Tanzanian government to favour 
Stanbic Bank and Standard Bank’s proposal for a US$600 million 
private placement sought by the Tanzanian government. The 
placement generated fees of US$8.4 million shared by the banks.

Standard Bank self-reported the matter to the SFO, which 
investigated and found that Standard Bank had failed to adopt 
adequate compliance procedures to prevent bribery and had 
failed to recognise the inherent risks of the transaction.

The SFO considered that the public interest would be met by a 
DPA. This required Standard Bank to pay a penalty of US$16.8 
million to the SFO, disgorge profits of US$8.4 million, pay the 
SFO’s costs of £330,000 and pay compensation of US$7.05 
million to the Tanzanian government. It must co-operate fully 
with the SFO and be the subject of an independent review of 
its existing anti-bribery and corruption controls, policies and 
procedures. These obligations remain for a period of three years. 

SSE Generation Ltd v Hochtief Solutions 
AG and another (Scottish decision)

Contractual liability not displaced by joint names 
Construction All Risks policy 

The Outer House held that an employer was not barred from 
bringing proceedings against a contractor with whom it was 
jointly insured. 

The defendant was employed to design and build a hydro-
electric plant under an NEC 2 contract. Shortly after 

completion, a major tunnel collapsed causing losses of over 
£100 million which the employer sought to recover from the 
defendant. The defendant argued that the parties intended 
that the Construction All Risks (CAR) policy (taken out in 
joint names as required under the contract) should take the 
place of liability and that the employer should have made a 
claim under the policy.

The judge acknowledged that this was a difficult area of law 
and that the thrust of the authorities was in favour of joint 
names insurance displacing contractual liability. However, care 
had to be taken not to merge the law of insurance with the 
law of contractual interpretation and the primary focus should 
be on the words used by the parties set in their context.

The contract expressly stipulated that each party was liable 
to the other. There was no justification for giving primacy to 
the insurance provision. The contract had limited the parties’ 
liability with the inference that they recognised that each was 
obliged to the other in respect of loss and did not intend the 
CAR policy to supplant liability. Subrogation rights against the  
directors and employees had been expressly waived in the 
contract. There was no irrefutable presumption that the 
parties had no liability to one another simply because a joint 
names policy was in place.
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Versloot Dredging BV and another v HDI 
Gerling Industrie Versicherung AG and others 

(the DC Merwestone)
Supreme Court rewrites fraudulent devices rule

The Supreme Court handed down its judgment on the extent of 
the fraudulent claims rule on 20 July 2016. 

The claim concerned the replacement of a vessel’s engine due 
to water ingress. The policy covered perils of the seas and loss 
or damage caused by the negligence of masters, officers, crew 
or pilots provided the loss or damage had not resulted from 
want of due diligence by the assured, owners or managers (the 
Inchmaree clause).

The owners, concerned that the failure of the bilge alarm to 
sound might give rise to questions of maintenance (that is, 
want of due diligence), stated that the alarm had sounded but 
the crew had attributed it to the rolling of the sea and had not 
responded.

The first instance court held that the cause of the loss was a 
peril of the sea, and so the issue of want of due diligence was 
irrelevant. However, as the owners had put forward evidence 
with regard to the bilge alarm the court was bound to consider 
whether or not it was true. The court held that the owners’ 
evidence on the point was false, intended to distance themselves 
from any fault. This therefore amounted to an untruth told 
recklessly in support of the claim (that is, a fraudulent device). 
The effect was to defeat the claim entirely. The Court of Appeal 
agreed.

The Supreme Court, however, allowed the appeal (Lord Mance 
dissenting), ruling that a fraudulent device (renamed in the 
judgment as a ‘collateral lie’) will not defeat an otherwise 
legitimate claim unless it is material to the recoverability of 
the claim on the true facts. The legitimate aim of discouraging 
dishonesty was not sufficient to limit insurers’ liability where the 
dishonesty was not material to that liability.

Williams v The Bermuda Hospitals Board / Sido 
John v Central Manchester & Manchester 

Children’s University Hospitals NHS Foundation Trust 
Causation in medical negligence cases 

In 2016, there have been two important cases on causation in 
medical negligence within a few months of each other. They each 
deal with the complex situation where a claimant cannot establish 
causation on a ‘but-for’ basis, but where the claimant seeks to 
establish that a defendant’s negligent treatment made a ‘material 
contribution’ to their injury. 

In Williams, the Privy Council had to consider a negligent delay 
in obtaining a CT scan and treating abdominal sepsis, in the case 
of ruptured appendicitis. The claimant lost at first instance, as she 
could not establish that an earlier operation would have avoided 
the subsequent post-operative course of complications (including 
myocardial ischaemia and treatment in the Intensive Care Unit). 
However, the Privy Council held that she could succeed on a 
‘material contribution’ basis. It did not matter if two combining 
causes were sequential (a non-negligent period of sepsis followed 
by a negligent period of sepsis) rather than simultaneous. 

In Sido John, the claimant (a GP himself) suffered a significant 
head injury in a fall, and subsequent negligent treatment in the 
delay in arranging necessary neurosurgery. Again, on a strict but-
for basis, he could not establish causation. However, the court, in 
applying Williams, allowed the claimant to recover, even where 
the medical evidence could merely show that there were multiple 
possible causes for his overall outcome. So long as the negligent 
cause materially contributed to the injury, the claimant will 
recover damages in clinical negligence.

These cases show the importance of careful evaluation, through 
expert evidence, of a claimant’s injuries. Even where a claimant can 
establish material contribution, insurers should still seek to assess 
the likely care needs from the pre-existing injury: even where this 
assessment is a complex and difficult exercise, it will continue to 
be worth it.
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Building Information Modelling
From 4 April 2016, Level 2 Building Information 

Modelling (BIM) became mandatory on centrally procured 
government projects. BIM involves the creation of a digital 
model of the building, which is then used by the design team, 
the construction team and finally the building owner to 
manage the building through its life. At Level 2, the participants 
develop their own separate models which are then shared with 
the project model. Although there are concerns about cyber 
exposure, the use of Level 2 BIM is not generally causing insurers 
any major concerns. The use of BIM should reduce claims 
relating to design and delay.

The 2016 Budget confirmed the government’s intention to 
develop the next digital standard for the construction sector 
– BIM Level 3. This will be a significant leap requiring fully 
collaborative working using a single shared model. However, 
concerns arise over risk allocation and transfer, intellectual 
property rights, ownership of the model and confidentiality of 
the data supplied.

Closely linked to BIM is the Government Soft Landings (GSL) 
policy under which designers and constructors remain involved 
with buildings beyond completion. Emphasis is placed on 
improving ongoing maintenance and operational costs at the 
design stage. GSL will raise a number of contractual issues. 
Further, insurance arrangements will need to be considered as 
it is likely to involve additional risks and responsibilities over an 
extended period of time. As with BIM Level 3, GSL may lead to 
an increased use of integrated project insurance.

Claims management regulation
In March 2016, Carol Brady published her ‘Independent 

review of claims management regulation’ which made 
several recommendations regarding regulation of the claims 
management companies (CMCs) sector. Brady called for strict 
new rules to enforce compliance. These would affect both CMCs, 
which would be required to seek re-authorisation, and individuals 
involved, who would need to pass a ‘fit and proper’ test and 
be personally accountable for breaches. Regulators, she found, 
should use their warrant and seizure powers more widely and be 
encouraged to enforce penalties against unauthorised activity and 
publish these as a deterrent. 

At present, CMCs are regulated by the Ministry of Justice 
(MoJ) through the Claims Management Regulation Unit. Brady 
recommended that this responsibility be transferred to the 
Financial Conduct Authority (FCA). The Chancellor has accepted 
this recommendation in full and will transfer responsibility to the 
FCA.

The MoJ recently published a consultation paper (‘Cutting the 
costs for consumers – financial claims’) that recommended 
the establishment of a framework for fee capping for CMCs 
working in financial claims. The paper called for comments about 
expanding this framework to all CMCs. Responses were due by 
11 April. DAC Beachcroft submitted its response in favour of the 
expansion.

Consumer credit regime
On 1 April 2014, the consumer credit regime was 

brought within the legal framework of the Financial Services 

and Markets Act 2000. The Financial Conduct Authority (FCA) 
replaced the Office of Fair Trading (OFT) as the regulator of 
consumer credit and the statutory regime under the Consumer 
Credit Act 1974 (CCA) was repealed in part and replaced with 
a rules and guidance style approach set out in the new FCA 
consumer credit sourcebook (CONC). The transitional phase to 
full FCA authorisation ended on 1 April 2016.

CONC applies to all insurers and intermediaries who carry on 
credit-related activities such as lending and credit broking in 
relation to customers situated in the UK. They are also subject 
to the FCA Principles for Businesses and Systems and Controls 
requirements in relation to their credit-related regulated 
activities. 

In the short term the FCA does not plan to make any changes 
to the regime inherited from the OFT; however, it issued a Call 
for Input in February 2016 seeking views on where the current 
regime should be changed, with a view to completing this 
review by 2019.

Financial Advice Market Review 
Following the implementation of pension freedoms 

in April 2015 and the introduction of the Retail Distribution 
Review in December 2012, the Financial Advice Market Review 
(FAMR) was launched in August 2015 to examine how financial 
advice could work better for consumers. The final report, 
published in March 2016, made a number of recommendations. 
These fall into three key areas: affordability (proposals to make 
the provision of advice and guidance to the mass market 
more cost-effective); accessibility (recommendations aimed at 
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increasing consumer engagement and confidence in dealing 
with financial advice); and liabilities and consumer redress 
(these recommendations relate to the Financial Ombudsman 
Service, the Financial Services Compensation Scheme and the 
availability of professional indemnity insurance for smaller firms 
giving advice).

To help make financial advice more affordable, the FAMR report 
recommends HM Treasury should consult on amending the 
definition of regulated advice so that regulated advice is based 
upon a personal recommendation, in line with the (narrower) 
EU definition set out in the Markets in Financial Instruments 
Directive (MiFID). It is unclear whether this change would be 
made just for investment advice within the scope of MiFID or 
more generally.

Financial Conduct Authority rules on 
whistleblowing

The Financial Conduct Authority has published rules which 
establish a new whistleblowing regime, designed to encourage 
individuals with concerns about a firm’s practice or behaviour 
to report them to the regulator. The rules apply to UK deposit 
holders with assets of £250 million or more, Prudential 
Regulation Authority designated investment firms and 
insurance and reinsurance firms, within the scope of Solvency II.

The rules require firms to have appointed a ‘whistleblowing 
champion’ by 7 March 2016, who is responsible for oversight 
of the firm’s whistleblowing policies and procedures. The 
whistleblowing champion is required to ensure that the firm 
is compliant with the new regime by 7 September 2016. In 

the new regime, firms will be required to implement various 
procedures, which will include internal arrangements to handle 
disclosures, ensuring all employees and agents are aware of 
the relevant policies and practices and providing adequate 
measures to protect whistleblowers from victimisation.

Insurance Premium Tax increased again
Insurance Premium Tax (IPT) was raised for the second 

time in less than a year when the then Chancellor George 
Osborne added a further 0.5% to the standard rate in the 
Budget in March 2016. The rise from 9.5% to 10% comes into 
effect on 1 October 2016 and follows the increase from 6.5% 
to 9.5% in November 2015 which is expected to raise £8 billion 
over five years.

The higher rate of IPT applied to travel insurance and insurance 
for appliances remains unchanged at 20%.

The government’s own figures predict that the average 
comprehensive motor insurance policy will go up by £2 while 
the average combined building and contents policy will increase 
by £1. This is in addition to last November’s IPT increase, 
which added nearly £13 to the average comprehensive motor 
insurance policy and over £10 to the average combined building 
and contents policy, according to the Association of British 
Insurers.

The latest increase is intended to fund flood defence and 
resilience schemes, particularly in the north of England. The 
Treasury says it will raise just over £200 million in a full year. 
The ABI has said it will examine the detail closely to ensure the 

revenue raised is actually spent on new flood defence schemes.

Many commentators predict that the government has a target 
rate of 12.5% in mind for IPT, so further rises can be expected 
if pressure on public finances and the government’s debt 
reduction programme continue.

Rehabilitation Code 2015
A revised Code came into effect from 1 December 2015. 

Although its use is strictly voluntary, it is recognised by the 
relevant Pre-action Protocols for the handling of personal injury 
claims. 

The new Code distinguishes between high and low value 
claims. For low value injury claims, the 2015 Code is prescriptive, 
making specific reference to triage, assessment and discharge 
reports. There is a focus on timescales and acknowledgement 
that a claimant solicitor may need to engage rehabilitation 
without the specific agreement of the compensator. There is 
no specific requirement for a medical report to be prepared 
before the provision of rehabilitation is considered. In these 
circumstances, a Triage Report (TR) should be obtained to 
establish the type of treatment required. Where the TR is the 
only report, a treatment discharge summary should be included 
within the claimant’s treatment records as a matter of course. 

For claims involving more serious injuries, the Code is less 
prescriptive. It is accompanied by a Guide for Case Managers, 
who should be independently appointed, with either a nursing 
or occupational therapy background.
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The underlying principles remain the same regardless of case 
complexity and value, namely to promote early intervention 
to assess the claimant’s rehabilitation needs and establish a 
collaborative approach between the parties in order to “restore 
quality of life and earning capacity as soon as possible and as 
much as possible”. 

Where there is a need for rehabilitation the Code encourages 
the parties to act without delay and any communication 
dealing with rehabilitation should be responded to within  
21 days. 

Once a rehabilitation treatment regime has been agreed 
between the parties, the compensator agrees that, in any legal 
proceedings connected with the claim, it will not dispute 
the reasonableness of any treatment it has funded. If the 
claim subsequently fails or is discontinued by the claimant, 
it is not within the 2015 Code to seek to recover funds from 
the claimant unless it is proven that there has been fraud or 
fundamental dishonesty on the claimant’s part. 

The person or organisation providing the rehabilitation 
should be entirely independent of the person or organisation 
that provided any medico-legal report to the claimant. The 
requirement within the 2015 Code to obtain the other party’s 
agreement before referring the claimant for rehabilitation via a 
provider with whom the claimant’s representative has a direct 
or indirect business connection is welcome.

Sentencing guidelines
New guidelines for sentencing in corporate 

manslaughter, health and safety and food safety offences 
came into force on 1 February 2016 and apply to all offenders 
(individuals and organisations) sentenced on or after that date, 
irrespective of the date on which an offence was committed. 
This means that for the first time we have sentencing guidelines 
for all health and safety offences and a suggested starting 
point and range of fines directly linked to the culpability of 
the defendant, the risk of harm created and the size of the 
organisation (based on turnover). The court can also consider 
other factors such as the profit or wider impact on the 
defendant.

The guidelines mean significantly higher penalties, particularly 
for larger organisations who have committed serious offences. 
Recent fines imposed on organisations have demonstrated that 
the guidelines are having the desired effect with fines in excess 
of £1 million becoming more the norm, particularly for larger 
companies. For individuals there is a much greater risk of a 
custodial sentence.

Solicitors’ professional indemnity 
insurance 

Since 2010, solicitors’ professional indemnity insurance (PII) 
arrangements have been undergoing constant review, with 
the first round of reforms culminating in the closure of the 
Assigned Risks Pool in 2013. In 2014 significant changes were 
proposed by the Solicitors Regulation Authority (SRA), 
including the reduction of the minimum level of cover 
requirement. The proposals were met with strong opposition 

and put on hold. The SRA has stated that a substantive review 
of PII remains ongoing and a further consultation linked 
to the opportunities for law firms to be regulated by other 
authorities is underway. 

Although some firms are no doubt still facing difficulty in 
obtaining cover, the Law Society’s 2015/16 PII survey paints a 
more benign picture for insureds with average premiums said 
to have dropped by 8%. Reliance on unrated insurers appears 
to be less of an issue than previously. However, worryingly 
for the profession, the cost of run-off cover has increased 
significantly from last year. Six years’ run-off cover is currently 
compulsory but also one of the requirements under review. 

In the meantime, the minimum terms and conditions 
(MTC) have been amended to bring them into line with the 
Insurance Act 2015. The standard of disclosure for insureds 
has been increased by adopting the non-consumer standard 
which requires a “fair presentation of the risk” to insurers. 
The Act requires disclosure of material circumstances to be 
made “in a manner which would be reasonably clear and 
accessible to a prudent insurer”. The SRA has stated that this 
is likely to require the insured to be more selective about the 
information provided to the insurer.

The position remains that in such circumstances insurers will 
be unable to avoid cover and so the change will  
have no impact on the level of consumer protection. It  
will only be relevant as to whether an insurer may have rights 
of reimbursement against the firm for what will become a 
“breach of the duty to make a fair presentation of the risk”. 
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The SRA took the view that as participating insurers generally 
cannot avoid cover, they were entitled to expect firms to meet 
a higher standard when presenting the risk. 

Whiplash reform – MedCo 
It has been a turbulent first year for MedCo – the not-

for-profit organisation set up by the Ministry of Justice (MoJ) 
to administer the government’s reforms on medical reporting 
in soft tissue injury claims – part of the wider whiplash reform 
programme. 

April 2015 saw the implementation of only part of the MedCo 
solution – a form of randomised allocation of Medical 
Reporting Organisations (MROs) or Direct Medical Experts 
(DMEs) via an online portal which the government saw as 
necessary to demonstrate independence in medical reporting. 

The MedCo portal, which returns a search offer to include a 
defined number of Tier 1 (large) and Tier 2 (small) MROs plus 
a number of DMEs, has already faced several challenges in its 
short life, including a judicial review by an MRO, arguing it is 
anti-competitive, which was ultimately unsuccessful. 

In addition, randomised allocation has resulted in larger MROs 
creating ‘shell’ companies so they feature in the maximum 
number of search offers, and smaller MROs pooling their 
resources in a ‘hub and spoke’ model in order to masquerade 
as Tier 1 providers. As a result, the industry has been united in 
its call for MROs to be regulated, but the government is yet to 
address this. 

Among other things, these behaviours have led the MoJ to look 
at the make-up of the search offer, and this has subsequently 
been amended to include two Tier 1s, and ten Tier 2s. In 
addition, the declaration of financial links has been beefed up 
to cover financial links over the past three years, rather than just 
the past 12 months. 

The other limb of MedCo relates to quality assurance. The issue 
of expert accreditation was initially rolled over until 1 January 
2016 but, owing to difficulties in administering the necessary 
training for accreditation, the date was put back to 1 June 2016. 
From 1 June, a medical expert providing a first report in a soft 
tissue injury claim must be accredited by MedCo. In an ideal 
world, experts would have been accredited before the system 
went live. 

MedCo has already shown its teeth by temporarily suspending 
solicitor users who have been attempting to undermine 
randomised allocation. MedCo will continue to act as a 
quasi-regulator. It will mandate the provision of management 
information from MROs and DMEs with a view to aggregating 
data to identify and address any outliers in relation to diagnosis, 
prognosis and treatment recommendations, using peer review 
where necessary.

It is still early days in the life of MedCo, but provided it is 
successful in achieving its aims of ensuring independence and 
quality in medical reporting, it seems highly probable that its 
reach will be extended to other volume claims areas.
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Procedure

The search for the holy grail of access to justice for everyone at 
proportionate cost continues at a time of budget restraints and 
a government policy of austerity. This year we have seen Lord 
Justice Briggs step into the arena and take up the challenge. He is 
in charge of the Civil Courts Structure Review, which forms part 
of the wider HM Courts & Tribunal Service (HMCTS) Reform 
Programme that is looking at the administration of justice 
generally in England and Wales.

We look below at some of the central themes of Briggs LJ’s 
review and other developments affecting civil litigation in 
England and Wales.

Civil Courts Structure Review: Final Report 
by Lord Justice Briggs  

Digitisation
It is clear from the Reform Programme and Briggs LJ’s Final 
Report (published in July 2016) that digitisation of court 
processes is seen as the key to improving the efficiency of the 
courts. A move to a paperless court to break the “tyranny of 
paper” is proposed by Briggs LJ, although he accepts that this 
is likely to take at least four years to achieve. This process has 
started in the Rolls Building with the CE-file, a new electronic 
filing and case management system. However, Briggs LJ is 
proposing a much bolder initiative making use of IT for new or 
different processes and procedures which are not capable of 
being carried out on paper; not just an electronic replica of the 
court file and document storage. If this is to be successful, there 
will need to be support from court users and a willingness 
to accept alternatives to the traditional court processes. At 

present, although documents are being filed electronically on 
CE-file, parties are reluctant to issue proceedings electronically. 
Briggs LJ has commented that this may need to be made 
compulsory to force adoption of a new way of working. This 
is just an indication of the challenges ahead. Not surprisingly, 
there are concerns about HMCTS’s ability to deliver such a 
massive IT project.

Online Court
The main proposal put forward by Briggs LJ in his report is the 
establishment of an Online Court for civil claims up to £25,000 
subject to specific exclusions. Although it would be designed 
for use by litigants without lawyers, involvement by lawyers 
would not be banned and Briggs LJ suggests a very limited 
element of fixed recoverable costs so that litigants can get 
initial legal advice on the merits of their case from a qualified 
lawyer and the provision of skilled cross-examination from an 
experienced advocate in cases which really need it. The value of 
the upper limit has prompted much discussion with opinions 
ranging from £2,000 to £200,000. Briggs LJ notes that £25,000 
conveniently matches the dividing line between fast track and 
multi track and would capture the vast majority of civil claims. 
However, he acknowledges that the Online Court may initially 
have to start with a ceiling of £10,000. Briggs LJ’s view is that 
personal injury claims above the small claims limit should be 
excluded from the Online Court.  He also recommends that 
professional (non-clinical) negligence, intellectual property and 
possession claims should also be excluded.  Briggs LJ also voices 
concerns about the effect of the government’s plans to raise 
the small claims limit for personal injury claims, which could 
leave many more such claims below the limit.

A three-stage process is envisaged: (1) evaluation – 
investigation and triage, the interactive triage system 
differentiating the Online Court from the small claims track 
and digital processes used in other jurisdictions;  (2) facilitated 
attempts to resolve the dispute, including conciliation and 
other forms of ADR; and (3) resolution by judge, if the other 
measures fail. Briggs LJ hopes that few cases would reach 
stage 3 but, if they do, determination could often be on the 
documents, on the telephone or by video rather than requiring 
a face-to-face hearing.

Other proposals
Other proposals included the greater use of case officers and 
increasing the share of work dealt with in the main regional cities 
rather than in London. Briggs LJ takes the view that no case is 
too big to be resolved in the regions. Briggs LJ has also identified 
as a key issue the need to deal with the current workload of the 
Court of Appeal. A separate consultation has been carried out 
on this and we provide further details below.

Key developments affecting  
civil litigation

Fixed costs
In his speech ‘Fixed Costs – The Time Has Come’ in January 
2016, Lord Justice Jackson called for fixed costs to apply to all 
claims valued up to £250,000 and for fixed recoverable costs to 
be set by the end of the year. Presently, fixed costs apply only 
to personal injury claims valued up to £25,000. For low value 
claims, fixed fees will provide certainty for both sides in litigation 
and also avoid disputes over costs.
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Jackson LJ has proposed a single fixed costs grid for all multi-
track cases up to £250,000 rather than separate grids for 
different areas of work. He has gone on to suggest appropriate 
staged fees, based on his experience and various sources, which 
range from £18,750 for claims up to £50,000 to £70,250 for 
claims up to £250,000. Certain factors need to be added to 
those base figures to reflect the complexity either of a certain 
type of case or in an individual case. The Civil Justice Council 
is now looking at how to develop these plans. Fixed costs will 
inevitably mean there are winners and losers as there will be 
few claims where the actual costs incurred match the fees set. 
However, for insurers facing claims, there will be the significant 
benefit that much more accurate reserves can be set for 
claimants’ costs.

Court of Appeal consultation
Over recent years, the time required to conclude proceedings 
before the Court of Appeal has increased significantly as the 
court’s workload has risen, whereas the number of Lord and 
Lady Justices has not. In January 2016, the court was noted to 
be disposing of 1,042 appeals per year, giving a deficit of 179 
appeals per year, with the total backlog equated to a full year’s 
work of the court.  Since then the backlog has got worse.

The Civil Procedure Rule Committee has consulted 
practitioners on changes in the court’s process, intended 
to enable it to deal with cases more quickly. Closing on 24 
June 2016, the consultation did not include the question of 
increasing the number of judges, which had been canvassed 
in the 1997 Bowman report. Instead, it proposed raising the 
threshold for permission to appeal to the Court of Appeal 

to “a substantial prospect of success” in place of the current 
“real prospect of success”, removing the automatic right of 
oral renewal for applications to appeal (replacing it with a 
discretion for the court to decide whether to hold a hearing or 
to make a decision on the papers) and removing the automatic 
right to an oral hearing for reconsideration of decisions of other 
applications made in the course of proceedings in the Court of 
Appeal. 

It is clear that action needs to be taken if the Court of Appeal 
is to progress appeals in a timely manner. The benefit of any 
changes, combined with the recent change in rules which sees 
the transfer of first appeals in County Court cases to the High 
Court, will, however, need to be weighed against their impact 
on access to justice.

2015 Autumn Statement
The pre-referendum purdah may have delayed the release of 
the government’s consultation, but it has not dampened its 
enthusiasm to tackle the ongoing issue of whiplash claims 
frequency – a problem the LASPO reforms have failed to 
address.

With soft tissue injury claims adding £90 to the average motor 
insurance premium, the government is intent on proceeding 
with reforms set out in the Chancellor’s 2015 Autumn 
Statement, to bring down the cost of motor insurance for 
consumers. It plans to raise the small claims track limit to £5,000 
for soft tissue injury claims (if not wider) and set a minimum 
threshold below which minor whiplash injuries are not 
compensatable. 

In attempting to get the second limb of its proposed reforms 
over the line, the government will inevitably face a co-ordinated 
challenge from the claimant personal injury lobby, who will 
argue the fundamental right to compensation and allege a 
further erosion of access to justice.

Civil Justice Council activity
The Civil Justice Council (CJC) is continuing to monitor the 
impact of the Jackson reforms by setting up a new working group 
which will review selected specific topics. Starting in April 2016, 
the group’s initial focus was to be on the ‘hot-tubbing’ of experts, 
the role of BTE insurance, Qualified One-way Costs Shifting 
and private nuisance claims. The focus on funding is obvious. 
Meanwhile the CJC’s working party on Noise Induced Hearing 
Loss claims, chaired by Andrew Parker of DAC Beachcroft, has 
completed phase 1 of its work on creating a structure for fixed 
costs, including proposed improvements in the handling of such 
claims. A final report is expected in September/October 2016.

Litigation funding
Introduced by the Jackson reforms, damages-based agreements 
(DBAs), a form of ‘no win, no fee’ agreement where recoverable 
fees are calculated as a percentage of any damages recovered 
by the client, have remained unpopular due to insufficient 
detail in the DBA Regulations 2013 and uncertainty about their 
operation in practice. 

In November 2014, the government asked the CJC to review 
the Regulations, and in September 2015, the CJC published 
its recommendations. These are being considered by the 
government and draft legislation is expected imminently.
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It is anticipated that the new legislation will allow ‘sequential’ 
forms of funding, where a DBA is one of the funding methods 
used by the client during the course of litigation, but not allow 
‘concurrent-hybrid DBAs’, where a firm receives funding through 
both a DBA and some other form of retainer concurrently. 
Commentators suggest that these reforms will not go far 
enough and that DBA uptake will remain low.

With DBA difficulties, and the inability to recover CFA success 
fees and ATE premiums now firmly embedded, third-party 
funding (TPF) has seen rapid growth in recent years and the 
value of assets managed by UK funders is now reported to 
stand at £1.5 billion. TPF, where funds for litigation or arbitration 
are advanced by funders to claimants usually in return for an 
agreed share of the claim proceeds, can be a sensible option in 
appropriate cases.

Some concerns have been raised recently that the backing of 
litigation for ‘investment’ should be regulated by the Financial 
Conduct Authority. Funders defend their self-regulated status 
as providing a valuable means of access to justice and for now, 
at least, it seems the industry will escape formal regulation, 
with willing funders opting to subscribe to the Association of 
Litigation Funders’ code of conduct instead.

Given the growth of TPF, Lord Justice Jackson gave a keynote 
speech in February 2016 reviving his proposal to create a 
contingent legal aid fund. This would be a fully self-financing 
scheme run by the Law Society, Bar Council and Chartered 
Institute of Legal Executives. It would pay the claimant’s 
costs if unsuccessful and take a share of the proceeds of 

action if successful. The Bar Council, the Chartered Institute 
of Legal Executives and the Law Society have followed his 
recommendation and set up a joint working party to examine 
the viability of this proposal. Recommendations are expected by 
the end of 2016.

Consequence of court fee rises
From 9 March 2015, the court fee payable on the 
commencement of claims increased to 5% of the sum claimed 
(for claims over £10,000 and less than £200,000) up to a cap of 
£10,000, seeing the fee payable increase by up to 622%. 

Unsurprisingly, some claimants and their solicitors have sought 
to pay a lower court fee than they ought, through undervaluing 
the claim on commencement of proceedings. This practice was 
found by the High Court (Lewis & others v Ward Hadaway) to be 
an abuse of process and, while the claims were not struck out as 
that sanction would have been disproportionate to the breach of 
rules, the claims which were delivered to the court on the cusp of 
limitation without the appropriate fee, and therefore not properly 
issued until after limitation had expired, were statute barred. 

The relevance of this decision to claims involving personal injury 
is less clear. In Lewis the court did not have discretion under 
section 33 of the Limitation Act 1980 to extend the limitation 
period whereas that discretion would be available in injury 
claims.

Court fees have continued to increase over the last 12 months 
with a number of civil court fee increases coming into effect in 
March, April and July 2016.

Shorter Trials Scheme and Flexible Trials Scheme 
As part of the HMCTS Reform Programme, two pilot schemes 
have been launched for cases conducted out of the Rolls 
Building in London. The Shorter Trials Scheme (STS) and Flexible 
Trials Scheme (FTS) started to operate on 1 October 2015 
and will run for two years. The aim of both pilot schemes is to 
achieve shorter and earlier trials for business-related litigation, at 
a reasonable and proportionate cost.

As the name suggests, the STS is designed to offer “dispute 
resolution on a commercial timescale” and it will be suitable for 
cases which do not require extensive disclosure, or witness or 
expert evidence. The aim is that trial will be reached within ten 
months of issue. The maximum length of trial will be four days, 
including reading time. 

The FTS allows parties, by agreement, to adopt more flexible 
case management procedures to suit their particular case. The 
aim is to achieve a simplified and faster procedure than the full 
trial procedure currently provided for under the Civil Procedure 
Rules.

The intention is that the schemes will be refined over time. We 
can expect those aspects of the schemes which work well to be 
introduced to all civil litigation.

New Financial List and market test case procedure
The new Financial List opened in London in October 2015 to 
hear financial disputes worth over £50 million, or which require 
particular expertise in financial markets, or raise issues of general 
market importance. A pilot scheme has also been launched for a 
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test case procedure to resolve market issues on which there is no 
previous English authority without the need for an existing cause 
of action. 

With the promotion of speed and efficiency at its core, the List is 
presided over by 12 judges, all experienced in financial disputes, 
who are responsible for cases allocated to them from inception 
to conclusion. 

The creation of the Financial List is a positive signal that London 
remains the pre-eminent venue for international dispute 
resolution and reflects the important contribution made by the 
financial services industry to the UK economy.

New bill of costs and J codes
In Jackson LJ’s final report on his review of civil litigation 
costs in 2010, he recommended that a new form bill of costs 
be developed. The current model was criticised as being 
expensive and cumbersome to draw up, not making use of new 
technology and not providing a clear picture of what work was 
done and why. In furtherance of Jackson LJ’s recommendations, 
‘J codes’ have been produced. These are a set of standard codes 
for recording time which categorise work by a structure of phase, 
task and activity. The phases are similar to those now used in 
Precedent H, the prescribed form for costs management.

A new bill of costs has now been produced for detailed 
assessment, adopting the J codes. A voluntary pilot scheme for 
the new bill began on 1 October 2015. Initially, it was intended 
to run until the end of April 2016 but it has now been extended 
until 30 September 2016. Concerns have been raised that the 

proposed bill is too expensive, prescriptive, complex and time 
consuming. For the new format to work, solicitors will need to 
invest in new software. However, they are loath to do so if there 
is any chance that the new bill will be abandoned. It has now 
been suggested that the new format be introduced for all work 
undertaken after a certain date. 

Civil Procedure Rules 
From a rules and procedural perspective, there have not 
been many radical changes over the last 12 months. The Civil 
Procedure Rules on charging orders and attachment of earnings 
orders have been rewritten and there have been some further 
changes to the costs management rules. 

Costs management
Judges and practitioners are still trying get to grips with costs 
budgets and the concept of proportionality. Some TCC judges 
have been taking a firm line with costs that they consider to 
be disproportionate and excessive, with some budgets being 
slashed. However, in our experience there is considerable 
inconsistency in the approach being adopted by different courts 
and different judges.

Third-party costs orders
Finally, a note of warning to insurers. In Legg and others v Sterte 
Garage Ltd and another, the Court of Appeal upheld a third-
party costs order against public liability insurers on the basis 
of ample evidence that the insurers were acting exclusively or 
predominantly in their own interests in defending the claims.
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striking how it has progressed over that time, into today’s online and hard 
copy offering, looking both forwards and back across all service lines.

This edition has been prepared amid the upheaval of Brexit. In addition to 
thanking all the DAC Beachcroft experts, professional support lawyers and 
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Rutter and his team for making sense of the current position we find 
ourselves in after the referendum. The information in this report is correct as 
at July 2016.

Please contact our individual service line heads for any further information 
on any of the topics raised.

The DAC Beachcroft LLP Insurance Market Conditions & Trends report is provided for information only and no liability is accepted for error 
of fact or opinion it may contain. Professional advice should always be obtained before applying the information to particular circumstances.
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© DAC Beachcroft 2016
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