
Insurance Sector
Brexit Checklist
Following the UK vote to leave the European Union we’ve been in conversation with many of our insurance clients to 
discuss the implications for them. While it is clear that Brexit will affect different firms in different ways, some common 
themes have emerged:

 � uncertainty over both the timing and form of Brexit is likely to continue for some considerable time

 � firms which currently rely on passporting to or from the UK will need to have an alternative option in place

 � at this stage, the key steps are to identify the risks and options so far as possible, in order to develop a Brexit 
strategy.

This checklist is intended to be a practical tool to assist you in the management of your Brexit Strategy.  We have 
canvassed opinion from across our firm on what the insurance sector should be looking at now and in the run up to 
Brexit.  

We will keep this document updated on our website, and will email our contacts if anything major changes.  If you 
would like to subscribe to this Brexit collection and be notified of changes to this checklist or the addition of  new 
documents, please click here.
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Passporting rights
 � Currently we have to work with the worst case 

assumption that both inwards and outwards 
passporting rights will end in early 2018 with Brexit, 
for both new and existing business.

Other options: 

 � The UK delays serving the Article 50 notice.

 � Ongoing passporting rights are agreed with the EU 
(e.g. an EEA or EEA+ model).

 � An extension to the Article 50 notice period (there 
is currently talk of this taking 5 years).

 � Passporting continues during a transitional period.

 � The UK unilaterally agrees to permit EEA authorised 
firms (including those in Gibraltar) to continue to 
passport into the UK, either indefinitely or for a 
transitional period.

Actions: 

 � Review your European corporate structure, 
including location of existing authorised entities.

 � Review which of your UK authorised entities insure 
or reinsure risks located in other EEA member 
states.

 � Review which of your authorised entities in other 
EEA member states underwrite risks located in the 
UK.

 � In each case, consider the nature of the risks 
written, including any statutory cover, and the 
duration of the policies issued.  Look for multi-year 
policies, as these may still be in force post-Brexit.

Actions:

 � Review which UK branches of EEA authorised 
entities rely on inwards passporting rights.

 � Review which products sold in the UK are 
underwritten by an EEA authorised insurer on a 
services basis.

Possible Actions:  

 � Transfer UK portfolios written by an EEA insurer to 
a UK authorised entity.

 � Obtain UK authorisation for a UK branch – this is 
likely to involve local capital requirements.

 � Cease writing relevant cross-border risks in good 
time prior to Brexit.

 � Transfer renewal rights to a UK authorised entity.

 � Move jobs / decision-making to ensure that the 
EEA entity is no longer effecting or carrying out 
contracts of insurance in the UK if not permitted to 
do so.

 
Moving business pre-Brexit

Transfers of business may need to be completed 
before Brexit if no transitional measures are put in 
place.
We suggest:

As soon as possible: 

 � identify whether you need a new EEA authorised 
entity.

After Art 50 has been triggered:

 � (if needed) commence process to obtain any new 
authorisations of an EEA entity.

21 months prior to Brexit:

 � begin to prepare for renewal rights transfers: 

 � commence drafting and negotiation of 
agreement for the renewal rights transfer.

 � prepare updates to policy wording and policy 
documentation.

18 months prior to Brexit:
 � begin to prepare for portfolio transfers. 

12 months prior to Brexit:
 � commence issuing policies under any renewal 

rights transfers.
 � final date for commencement of any portfolio 

transfers.

1 month prior to Brexit:
 � complete any portfolio transfers.

Actions:

 � Review which branches of UK authorised entities 
rely on outwards passporting rights.

 � Review which products sold in the EEA are 
underwritten by a UK authorised insurer on a 
services basis.

Possible Actions:  

 � Transfer existing portfolios of EEA business from a 
UK insurer to an EEA authorised entity.

 � Transfer renewal rights to EEA business to an EEA 
authorised entity.

 � Move jobs / decision-making if necessary to ensure 
that the UK insurer is not effecting or carrying out 
contracts of insurance in the EEA if not permitted 
to do so.
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Portfolio transfers
 � The ability to effect portfolio transfers within 

the EEA derives from Solvency II.  Therefore, the 
assumption must be on Brexit that:

 � UK insurers will no longer be able to transfer 
policies where the risk is located in another EEA 
member state.

 � EEA insurers will no longer be able to transfer 
policies where the risk is located in the UK.

Actions: 

 � Consider if you wish to complete any other 
portfolio transfers before Brexit.

Policy wordings
Actions:

 � Review policy wordings to identify:

 � scope of cover that may need to be amended.  
For example, cover extended to employees 
based overseas.

 � duration of policy.

 � changes in risks resulting from Brexit.

 � Policies issued to multinational corporates, 
currently provided by a single EEA insurer may need 
to be provided by separate UK and EEA insurers.

 � Carefully consider clauses concerning governing law 
and jurisdiction.

 � Consider impact of possible loss of cross-border 
claims settlement and compensation procedures 
under Motor Insurance Directives.

 � Changes in UK following Vnuk ruling now appear 
unlikely, but keep this under review.

 � Consider potential loss of EHIC and the need to 
amend travel policy wordings, and be aware of the 
resulting additional exposure to medical expenses 
claims.

Insurance claims
Actions:

 � Review reserves where claims have a non-UK 
aspect, especially reserves in non-UK currencies. 
Volatility in the foreign exchange, debt and equity 
markets may impact on these.

 � Carefully consider clauses concerning choice of 
governing law and jurisdiction for claim.

 
Governing law & jurisdiction clauses

 � Governing law clauses – no major changes:

 � These are currently subject to the Rome I 
(contractual obligations) and Rome II (non-
contractual obligations) Regulations. 

 � Contractual obligations: changes are 
unlikely as the UK is a signatory to the Rome 
Convention. 

 � Non-contractual obligations:  the EU courts 
will continue to apply Rome I and II rules. 
Therefore if English law has been chosen by 
the parties this is likely to be upheld. 

 � Jurisdiction clauses – greater uncertainty. 

 � The Recast Brussels Regulation gives an 
insured the option of bringing court 
proceedings in its own domicile. An insurer 
may only bring proceedings against an insured 
in an insured’s domicile.

 � The English courts may uphold express choice 
of jurisdiction clauses, subject to consumer 
law and TCF.

 � Courts of other EU member states – it is 
uncertain what they would do where English 
law has been expressly chosen.

 � Consider use of binding arbitration clauses.

 � Other uncertainties if the UK withdraws from the 
Recast Brussels Regulation include: 

 � No longer any rules against parallel 
proceedings in England and EU member 
states; 

 � Parties bringing anti-suit injunctions to 
prevent action in other EU member states; 

 � Claimants needing to make a formal 
application for permission to serve out of 
jurisdiction on EU defendants; and 

 � The simplified mechanism to recognise and 
enforce judgments between EU member 
states will no longer apply. 

 � All of these will increase the costs, length and 
uncertainty of litigation.

 � The impact on litigation which is already 
underway is unclear.
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 � No immediate impact on employment, pensions or 
business immigration issues.

 � Most employment rights derive from UK legislation 
(e.g. unfair dismissal).

 � Where rights originate from the EU, they are already 
deeply embedded and unlikely to be repealed or 
amended in the short to medium term.

 � There may be increased difficulty in recruiting 
financial services experts, if talent chooses to 
move away from the UK, or immigration rules are 
tightened.

Actions:

 � Depending on your strategy to deal with changes to 
passporting, plan for the relocation of employees to 
other jurisdictions, including the possibility of TUPE 
(automatic) transfers.

 � Consider talent strategy, including retention of 
key talent, offering support with applications 
for permanent residency and citizenship, where 
appropriate.

Employment

Tax
Actions:

 � Keep under review whether the UK Government 
will now significantly restrict the VAT exemption for 
delegated authority claims handling.

 � Contact John Dunlop for further information.

Data protection
 � General Data Protection Regulation (GDPR) will be 

in force in the UK pre any Brexit date, 25 May 2018.

 � Best guess is that GDPR will be retained 
substantially unchanged in UK law, so that data can 
be transferred between the UK and EEA.

Actions:

 � Continue programme to implement GDPR.

See here for Rhiannon Webster’s note on the impact of 
Brexit on the GDPR.

Real estate
 � General consensus is that Brexit (and lead up to 

Brexit) will depress property values, and increase 
volatility in this market.  This will have an impact on 
your balance sheet.

 � Main impact is the potential closing of Real Estate 
Funds.

Actions:

 � Ask to be kept updated on status of Real Estate 
Funds.

Funds
 � Brexit may mean the end of mutual recognition of 

fund prospectuses.  This means that EU funds on 
insurer platforms or available through insurance 
products will need to have a UK authorised fund 
prospectus (or be closed to new business).

Actions:

 � Keep under review EU funds on platforms.

Actions:

 � Update template contracts.  For example:

 � Territory definitions change from “EU” to “EU 
and UK”.

 � Termination clauses (e.g. scope of force majeure 
clauses and rights to terminate without cause).

 � Implications if a firm redomiciles to another 
country outside of the UK.

 � Warranties from counterparties as to their 
preparedness for Brexit (and consider your 
willingness and ability to give similar warranties 
in return).

 � Express references to EU law – transitional 
provisions may be needed to address how 
existing references apply to any applicable 
successor provisions.

 � Rights or obligations which may no longer be 
capable of being performed (e.g. because of lack 
of passporting rights).

 � Change of law provisions.

 � Severance provisions.

 � Review business critical and material contracts 
(such as material outsourcing contracts, binders, 
platform agreements for EU funds).  Is any contract 
variation required?

 � Identify pan-regional contracts, such as data 
hub agreements, pan-EEA MSAs, and multi-
jurisdictional distribution and claims supply 
agreements.

 � Allow other contracts to be updated onto new 
terms upon renewal.

 � When contracting with a multinational, consider 
the locations of potential contracting partners.  For 
example, it may be preferable to contract with a 
USA rather than EU company, as the UK has tax 
treaties in place with the USA.

Contracts
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Reinsurance
 � As the UK has already adopted Solvency II, it is 

reasonable to assume that the UK would be granted 
full and unlimited equivalence under Solvency II 
for reinsurance, solvency calculation and group 
supervision, after it ceases to be in the EU. 

 � Even if this assumption is correct, the timing is 
unclear.  

 � There is a technical argument that the UK could 
not apply for equivalence until Brexit occurs.  Until 
that time, the UK will not be a “third country”, and 
therefore cannot seek an equivalence assessment.  
This would leave a period of time post Brexit when 
the UK did not have the benefit of equivalence 
status. 

 � This could affect the recognition for EEA insurers 
of reinsurance with UK reinsurers, and mean that 
insurance groups with authorised entities both in 
the UK and in another EEA member state are for a 
time subject to dual group supervision.

Actions:

 � Identify relevant reinsurance arrangements that 
would be affected by the loss of equivalence status.

 � Identify whether there is a risk of dual group 
supervision.

Competition law
 � Not much change to the rules is expected.  ECJ 

rulings will no longer apply, but may be persuasive.

 � UK competition rules, both behavioural 
competition and merger rules, are likely to largely 
continue to apply in their current shape and 
form: similar rules exist in all developed countries, 
regardless of whether they are a member of the EU 
or not. 

 � Specific consideration to be given to areas where 
domestic rules refer to EU rules, e.g., in relation to 
block exemptions.

 � EU competition rules, will also continue to apply 
whenever their scope is engaged; this does not 
depend on where a business is based, but on where 
it has activities.

 � Differences could occur in areas such as procedural 
rules as well as enforcement, depending on the 
outcome of the negotiations between the EU and 
the UK.

 � For example, EU mergers that fall under the EU 
Merger Regulation are currently granted an EU 
wide-clearance (one-stop shop principle). This 
would cease to apply to the UK in case of its exit.

Procurement law

Intellectual property
 � Community trade marks and designs – no change 

at present.  There will need to be some splintering 
arrangement to cover the UK in due course.

 � European patents – no change.

 � Unitary patent – very much up in the air at the 
moment: 

 � The UK is playing a major part in the project 
financially and logistically.  There are discussions 
about hybrid arrangements but all options look 
difficult.

 �  Our best guess is that implementation will be 
substantially delayed.

 � .eu domain names can only be held by an EU 
company.

 � We assume jurisdiction issues will follow a Lugano 
Convention model (as it’s already there) so we are 
not expecting too many changes there.

Actions:

 � Review any .eu domain names.

 � New trade marks –  consider whether to apply for 
UK and Community trade marks.

 � Radical change is unlikely.

 � The implementing legislation is governed by English 
(and Scottish) law, which means the UK would have 
to actively repeal existing laws.

 � Similar rules, for example for the NHS, exist at 
national level, and do not derive from EU law. 
This show the general importance of public 
procurement rules domestically. 

 � The principles underlying public procurement are 
also internationally accepted and, to a great extent, 
enshrined in the WTO’s Agreement on Government 
Procurement. It is to be expected that the UK will 
become a member in its own right once it has 
formally left the EU. 

 � In the medium to long term, whilst public 
procurement laws may change slightly, the UK is 
very likely to negotiate a free trade deal requiring 
procurement laws very similar if not identical to the 
those we currently have in place.
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Disclaimer: DAC Beachcroft electronic newsletters and alerts are published on a general basis for information only and no liability is accepted for errors of fact or 
opinion they may contain. Professional advice should always be obtained before applying the information to particular circumstances. The copyright in this commu-
nication is retained by DAC Beachcroft. © DAC Beachcroft 2016 www.dacbeachcroft.com. 
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