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Starting our focus on Employment Law this month, Alex Lock, 
Partner at international law firm DAC Beachcroft, tells Lawyer 
Monthly about the current talking points in the UK on this matter, 
the ins and outs of his work with TUPE, and the UK’s employment 
stance in comparison with its neighbouring nations.

Alex has provided specialist employment advice and guidance 
on all aspects of employment law to public and private sector 
employers for more than 15 years. He has considerable experience 
of Employment Tribunal and Employment Appeal Tribunal work on 
behalf of major companies, both preparing cases and regularly 
appearing as an advocate. He has had a number of cases 
reported, on sex discrimination, employment tribunal procedure 
and public interest disclosure.

EMPLOYMENT LAW 
Alex Lock, Partner at DAC Beachcroft

You are specialised in commercial employment 
legal matters; are there any particular segments that 
challenge your expertise more than others?

Employment law is a broad area of practice and 
one that is ‘law heavy’ in that it is made of up a 
lot of primary and secondary legislation; European 
directives and regulations; statutory and non-
statutory guidance and codes of practice; and a 
considerable body of case law. In terms of being 
challenging, this can be in a number of ways. 
Discrimination law and TUPE are challenging in their 
technical nature. Whistleblowing is challenging 
in terms of complexity. Restrictive covenants are 
challenging in terms of making a judgement as to 
what is appropriate for a particular individual in a 
given set of circumstances. That said, one can be 
challenged by a day-to-day enquiry as to whether a 
particular set of actions justifies dismissing someone.

In the past you have worked in cases involving sex 
discrimination; what particular issues arise therein? 
How well does UK employment legislation handle 
these matters?

A number of issues can arise with sex discrimination 
cases. First of all the facts are rarely straightforward 
and ones upon which everyone agrees. Often 
parties are very polarised and emotional in terms 
of their position in case. One the one had there is 
the victim or complainant, and on the other the 
manager or supervisor accused of the discrimination. 
The employer may also be fearful of the publicity 
and financial ramifications, win or lose. Secondly the 
legislation and case law is complex and does not 
speak with one voice. Concepts such as provisions, 
criteria and practises as well as a shifting of the 
burden of proof mean that the law is often regarded 
as too theoretical or academic, removed from the 
issues the parties are arguing about. Thirdly there can 
be a clash of rights or principles that means that one 
might not just be considering whether someone has 
been treated less favourable because of their sec, 
whether directly or indirectly.

The UK doesn’t handle these matters any worse 
than other countries: these are complex and difficult 
questions to navigate around. UK Courts and 
Tribunals have developed a balanced and practical 
approach where possible and usually end up with 
the right result.

Please tell me more about your work and expertise 
on TUPE. Also, how are employees protected in 
cross-border transfers?

TUPE work makes up a large part of our practice. 
Out-sourcing is a huge part of the commercial 
environment that our clients operate in, whether 
they are commercial clients providing the expertise 
and efficiencies that organisations are looking for; or 
the health sector clients that are seeking to better 
manage tight budgets. We advise on both sides of 
such transactions. 

This work also includes a good deal of cross-border 
TUPE work. We might advise a UK-based company 
contracting to provide services to an American-
owned company in the UK, who currently performs 
some of those functions in Ireland, with part of the 

to be undertaken by a South African or Philippines 
subsidiary. We advise on all aspects of the 
transaction, from the application of TUPE, through 
to the apportionment of risk via warranties and 
indemnities, to informing and consulting with the 
staff and employee representatives; and then on 
to the post-transaction restructuring that might take 
place.

In a much more global world, where technology 
allows services to be provided all over the world, 
TUPE struggles to provide protection for employees 
where work is moved to a different continent. 
It does, however, provide something in terms of 
communication and consultation and from the 
employees’ perspective is better than having no 
TUPE at all.

You have contributed a lot of your expertise to the 
media over the years; to what extent do you believe 
UK citizens/businesses could be more aware of 
employment regulations and rights?

Many of the employment rights that people 
have, such as unfair dismissal, the right not to be 
discriminated against, on grounds of sex or race 
and the protection of wages, have been around 
for 40 or more years. As such many people have 
a knowledge of their existence even though – 
understandably – they will not be aware of all their 
provisions or technicality.

As an employment lawyer of course I think that 
individuals should have more awareness of their 
rights, but I also recognise that they probably 
have better things to do and little reason to inform 
themselves all the while they are content with their 
working life. One should not forget that there are 
over 30 million working relationships in the UK and 
even pre-the introduction of employment tribunal 
fees (which cut the number of claims by over 70%) 
there were around 180,000 claims each year. This 
means that 0.6% of those relationships ended up with 
a formal legal dispute.

Employers have less reason to be ill-informed, as they 
are in a position of responsibility, unlike workers and 
employees. And that is what we are here for.
 
How focused is UK employment law on protecting 
the employee, in comparison to other European 
countries, such as Germany for example, which is 
very heavily focused on this?

The UK has one of the more flexible labour markets 
in the developed world. The OECD has an index of 
flexibility and the UK is consistently rated as having 
one of the more flexible labour markets in the 
world. It sits somewhere between America and 
Europe. Flexibility can be read as making it easier 
for employers both to employ and then dismiss 
employees, so it is fair to say that there is likely to 
be less protection for employees in a more flexible 
market than otherwise.

Protection from dismissal is not the only area where 
employees can be protected, however. There may 
also be protection from being discriminated against 
and how that balances with freedom of expression. 
For example, if an employer bans employees 
wearing headscarves, or requires employees to work 
with homosexuals where the employee may have 
strong religious reasons for refusing to comply with 
either, there is a clash of rights. There is a suggestion 
that in Europe there is a more aggressively secular 
approach than in the UK, which has always tried to 
be balanced.

What impact does this have on employers?

The evidence is very mixed as to how employers 
respond. Some would say, for example, that the UK’s 
flexible labour market has meant it has weathered 
the post-2008 storms much better than its European 
competitors, with the result that it has managed to 
keep unemployment relatively low. Others would say 
that the lack of protection incentives employers to 
not invest in higher-skilled, longer-term jobs, but to 
focus more on low-skilled, temporary jobs, which can 
be easily moved or discontinued.

As a member of the Employment & Pensions 
Group Employee Relations Unit, what regulatory 
developments do you envision for UK employment 
law?

As we now have had a vote to leave the European 
Union in the referendum, we are now in a period of 
huge uncertainty. First of all, much if the employment 
law we have in the UK is derived from the European 
Union and the UK’s membership of the Single Market. 
The extent to which the UK will continue to have to 
incorporate such protection into its legislation will 
depend upon the terms of the UK’s exit from the 
EU and the negotiations that follow that. If the UK 
remains a member of the Single Market, for example, 
the EU has made it clear in its statements that the UK 
will still be required to abide by all the EU regulation 
all other members have to, including those relating to 
employment. If the UK decides not to be a member 
of the Single Market it will have a freer hand in what 
it decides to abide by.

The second issue that flows from the referendum 
result is a political one: if UK politicians perceive that 
the mood of the public is for less regulation and 
more distance from some of the protections in the 
EU, this may mean the UK decides to follow a path 
that actively seeks to remove much of the perceived 
regulation around business and employment.

At this stage things are moving quite quickly 
politically, but also slowly in terms of the UK’s exit 
negotiations from the EU that it is difficult to give firm 
predictions. LM
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